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A. IDENTITY OF PETITIONER. 

Plaintiff State of Washington, respondent below, asks this Court to 

accept review of the Court of Appeals decisions terminating review that 

are designated in part B of this petition. 

B. COURT OF APPEALS DECISION. 

The State seeks review of the Court of Appeals Division II 

opinion, published in part, and the order denying reconsideration in this 

case, State of Washington v. Charles V. Farnsworth, Jr., Court of 

Appeals No. 43167-0-11. The opinion was filed on October 28,2014, and 

the order denying reconsideration was filed on January 13, 2015. See 

Appendices A and B. 

C. ISSUES PRESENTED FOR REVIEW. 

1. Does the decision below conflict with the decision of 

Division I of the Court of Appeals in State v. Collinsworth/ thereby 

creating a conflict among the divisions concerning sufficiency of the 

evidence for the force element of first degree robbery? 

2. Did the court below err in its application of the sufficiency 

of the evidence standard concerning both the force element for robbery 

and the knowledge element for accomplice liability? 

190 Wn. App.456, 966 P.2d 905(1997). 
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D. STATEMENT OF THE CASE. 

The incident that led to the bank robbery charge in this case took 

place at approximately 3:00p.m. on October 15, 2009. 9 RP 471 2
• At 

trial, the state called twenty witnesses including bank employees, 

bystanders, police and the cooperating co-defendant. Collectively, the 

witnesses described a demand note robbery incident at a south Tacoma 

branch of Harborstone Bank. 

Teller Sarah Van Zuyt was working both the drive-up window and 

her teller station the day of the robbery. 9 RP 484. The defendant's 

accomplice, co-defendant James McFarland, came into the bank wearing a 

disguise that was intended to make him "to look like a ninja or something" 

(15 RP 1437-38], and that consisted of a wig, dark glasses and blue marks 

applied to his face by the defendant with a marking pen. 9 RP 488, 11 RP 

868, 14 RP 1255. McFarland acted "very fidgety". 9RP 488. He pushed 

open her teller station and pushed a note across the counter that was 

written by the defendant and was intended to convey a threat of potential 

violence. 14 RP 1254. The note read: "No die [sic.] packs, no tracking 

devices, put the money in the bag." Appendix A, Slip Opinion, p. 1. 

The demand note, coupled with McFarland's disguise and manner, 

caused Ms. Van Zuyt to take immediately action because "just looking at 

it I knew I was getting robbed." 9 RP 482. She left her teller station 

2 Citations to the verbatim record in this petition are to the volume and page number of 
the seventeen volumes of the pretrial motions and trial transcript. 
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without a word and made her way to the drive-up window station. II RP 

873. She pulled money out of the drawer there and brought it to 

McFarland. 9 RP 484-85. McFarland "swooped [the money] into his 

jacket" and fled, saying" 'thank you' as he left." 9 RP 485. Afterward 

Ms. Van Zuyt testified about the fear she experienced that made her 

unable to even watch McFarland leave from a position of safety behind the 

bank's windows: 

Like, my whole body just like shook. Like I just like 
shook like crazy, and I don't know, I guess it's a way 
to like shake it off. I guess it's a natural thing your 
body does. So that tells you there that I was, like, in 
shock and I was scared. 9RP 512. 

The defense did not present any evidence. 16 RP 1561. At the 

conclusion of the trial, the jury was properly instructed on the elements of 

both first degree bank robbery and accomplice liability. CP 651, 656. 

They were also instructed on the lesser included offense of first degree 

theft. CP 653. They found the defendant guilty of robbery and did not 

reach a verdict on the lesser included theft offense. CP 661. The 

defendant filed a timely notice of appeal following a February 27, 2012, 

sentencing hearing. CP683-694, 716-739. 
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E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED. 

1. THE COURT OF APPEALS DECISION CONFLICTS 
WITH ESTABLISHED PRECEDENT FROM DIVISION 
ONE IN ITS APPLICATION OF THE SUFFICIENCY OF 
THE EVIDENCE STANDARD TO THE FORCE 
ELEMENT IN A DEMAND NOTE BANK ROBBERY. 

The decision of the Court of Appeals in this case is in conflict with 

prior decisions of the Courts of Appeals, and in particular State v. 

Collinsworth, 90 Wn. App. 456,966 P.2d 905(1997). This provides a 

basis for review. RAP 13.4(b)(2). In Collinsworth, Division One of the 

Court of Appeals reviewed a series of six demand note bank robberies. 

The robberies were nearly identical to the robbery in this case. "In each 

incident, Collinsworth made a clear, concise, and unequivocal demand for 

money. He also either reiterated his demand, or told the teller not to 

include 'bait' money or 'dye packs', thereby underscoring the seriousness 

ofhis intent." Id. at 553. 

On these facts, the Collinsworth court reasoned that: "No matter 

how calmly expressed, an unequivocal demand for the immediate 

surrender ofthe bank's money, unsupported by even the pretext of any 

lawful entitlement to the funds, is fraught with the implicit threat to use 

force. 'Any force or threat, no matter how slight, which induces an owner 

to part with his property, is sufficient to sustain a robbery conviction.' " 
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Id at 553-54, citing United States v. Henson, 945 F.2d 430, 439-40(1 51 

Cir. 1991), and quoting State v. Ammlung, 31 Wn. App. 696, 704, 644 

P.2d 717(1982). 

The Court of Appeals in the present case, unlike the court in 

Collinsworth, failed to take into account the entirety of the evidence. Its 

opinion states that "McFarland simply handed over a note instructing the 

teller to 'put the money in the bag.' " Appendix A, Slip Opinion, p. 6. 

This minimization improperly discounted both the testimony from the 

bank employees and from the co-defendant, McFarland, concerning the 

threat of force. 

The demand note in this case, was an unequivocal demand for the 

surrender of the bank's money. It was nearly identical to the notes in 

Collinsworth. It was delivered by a man in a strange disguise whose 

appearance was intended to make him "look like a ninja or something." 

15 RP 1438. While McFarland was the one who presented the note, it was 

the defendant who wrote it. 14 RP 1250. The note's purpose according to 

McFarland's testimony was: 

Well, because whenever- whenever you're robbing a bank, 
bank tellers are supposed to do exactly what you told them. 
Because they want to get somebody out of there. They 
figure the danger or potential danger to the place. And if 
there was shooting or something started, bullets ricocheting 
around with people in there you know. 14 RP 1257. 
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Although McFarland didn't read the note, he testified that, "I knew 

pretty much what it said because we both had -know exactly what you're 

supposed to say when you go in and do this thing. We had experience." 

14 RP 1253. He also testified about the effect that the note had on the 

teller: "Well, I recall was her taking the note, take one look at it real 

quick, and she took off over to get some money, real quick. She didn't 

fool around." 14 RP 1257. 

The note in this case, like the notes in Collinsworth, was an 

explicit, no-room-for-argument command. Coupled with McFarland's 

disguise, the note conveyed an implied threat of potential violence that no 

bank teller would misunderstand. Moreover, McFarland did not simply 

hand over the note; he went to the teller station, pushed open the window 

and pushed the demand note across the counter in a manner that the teller 

considered ~o be an aggressive intrusion into her personal space. 9 RP 

480-82. 11 RP 873. Immediately afterward, the teller was shaking and 

too scared to even watch McFarland leave from the safety of the bank. 9 

RP 512. She was unable to write more than a few words about what 

happened. 9 RP 541. 

The application of the sufficiency standard in Collinsworth is 

consistent with this court's recent application of the same standard in a 

slightly different context. State v. Witherspoon, 180 Wn.2d 875, 329 P.3d 
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888 (2014). The standard as stated by this court is "whether, after viewing 

the evidence in the light most favorable to the State, any rational trier of 

fact could have found guilt beyond a reasonable doubt." !d. at 882-83, 

quoting State v. Salinas, 119 Wn.2d 192, 201, 829 P.2d I 068 (1992), and 

citing State v. Green, 94 Wn.2d 216, 220-22, 616 P .2d 628 ( 1980). 

Furthermore, in a sufficiency challenge the defendant must "admit the 

truth of the State's evidence and all reasonable inferences that can be 

drawn from such evidence." Id at 883. State v. Shcherenkov, 146 Wn. 

App. 619,627, 191 P.3d 99(2008). 

In Witherspoon, supra, this court reviewed an implied threat 

robbery case that arose from a residential burglary. A homeowner 

returned home to find an individual exiting her backyard with his hand 

behind his back. She was unaware at the time that her home had been 

burgled. She asked the individual what he had behind his back. The 

answer was a "pistol". The individual then got in a car and departed. 

State v. Witherspoon, 180 Wn.2d at 891-92. 

Viewed as a verbal threat, and in isolation from the entirety of the 

facts, the statement about a pistol in Witherspoon is comparable to the 

demand note in this case. In both circumstances the words used did not 

necessarily denote a threat. This of course is not the end of the inquiry in 

a sufficiency challenge. 
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"The literal meaning of words is not necessarily the intended 

communication." State v. Collinsworth, 90 Wn. App. at 553-54. The 

robbery conviction in Witherspoon was upheld because the words were 

only part of the conveyance of a threat. Although Witherspoon did not say 

that he would use force or violence to make his escape, a "rational jury 

could have found that this was an implied threat that he would use force if 

necessary." State v. Witherspoon, 180 Wn.2d at 885. 

The opinion issued by Division II in this case is contrary not only 

to Collinsworth and Witherspoon, but also arguably to its own precedent. 

State v. Shcherenkov, 146 Wn. App~ 619, 191 P.3d 99 (2008). In 

Shcherenkov, the fourth of four robberies was committed with a demand 

note that was not materially different from the note in this case. The note 

read, "Place $4,000 in an envelope. Do not make any sudden movements 

or actions. I will be watching you." !d. at 623. Applying the same 

standard that this court applied in Witherspoon, the Division II upheld 

Shcherenkov's conviction for the fourth robbery, as well as the first three, 

saying that the overall circumstances, in particular the robber having kept 

his hands in his pockets, was sufficient because a "rational trier of fact 

could reasonably interpret Shcherenkov's statement, 'I will be watching 

you,' to be an indirect communication that he would use force if the teller 

did not comply with his demands." !d. at 628-29. 
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McFarland testified directly that he and the defendant planned a 

bank "robbery." McFarland used the term "robbery" throughout his 

testimony to describe what they were doing: "And Chuck's talking about 

doing this robbery. And I said well, I'll go with you on it. And we'd go 

in and I'd drive. He was supposed to do the robbery and I was supposed 

to drive." 14 RP 1207. It was likewise clear that the defendant 

understood the elements of robbery, although his information was 

somewhat out of date. At his arrest, the defendant was told that he was 

under arrest for first degree robbery. His "shocked" response was "We 

didn't have a gun." 15 RP 1484. 16 RP 1524-26. The lead detective put 

the defendant's statement into context; the detective testified that since the 

mid-1990's robbery of a financial institution could be considered a first 

degree robbery even with if no weapon was used. 16 RP 1525. 

A rational jury could, as did the jury in this case, easily conclude 

that a threat of immediate force was intended and delivered. This jury was 

presented with the elements of both first degree robbery and first degree 

theft. In light of all of the evidence, and the reasonable inferences to be 

drawn from the evidence, this jury rationally found that first degree 

robbery had been proved beyond a reasonable doubt. Division I would 
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have upheld this verdict under its decision in Collinsworth. This court 

should accept review so that there will not be a different sufficiency 

standard in demand note robberies between Division I and Division II. 

2. THE COURT OF APPEALS ERRED IN ITS 
APPLICATION OF THE SUFFICIENCY OF THE 
EVIDENCE STANDARD CONCERNING 
ACCOMPLICE LIABILITY. 

The sufficiency of the evidence standard for accomplice liability is 

the same standard that applies to a sufficiency challenge of the force 

element in a robbery case. State v. Truong, 168 Wn. App. 529, 535-36, 

277 P.3d 74(2012), State v. Israel, 113 Wn. App. 243, 283-84, 54 P.3d 

1218(2002), State v. Trout, 125 Wn. App. 403,408-09, 105 PJd 

69(2005). In an accomplice robbery case, the evidence is sufficient when, 

"an accomplice associates himself with the venture and takes some action 

to help make it successful." State v. Truong, 168 Wn. App. at 539. "The 

evidence must show that the accomplice aided in the planning or 

commission of the crime and that he had knowledge of the crime ... 

Where criminal liability is predicated on accomplice liability, the State 

must prove only that the accomplice had general knowledge of his 

coparticipant's substantive crime, not that the accomplice had specific 

knowledge of the elements ofthe coparticipant's crime." /d. at 539-

40( citation omitted), citing State v. Trout, 125 Wn. App. at 410, and State 
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v. Rice, 102 Wn.2d 120, 125,683 P.2d 199(1984). "It is the intent to 

facilitate another in the commission of the crime by providing assistance 

through presence and actions that makes an accomplice criminally liable." 

State v. Trout, 125 Wn. App. at 410, citing State v. Galisia, 63 Wn. 

App.833, 840, 822 P.2d 303(1992). 

The discussion above of the threat element applies equally to the 

accomplice issue. The defendant in this case, acting as an accomplice, not 

only personally wrote the demand note, but also personally assisted 

McFarland in putting on the disguise and making him up to "look like a 

ninja or something." 15 RP 1438. The content ofthe note in this case 

coupled with the entirety of the circumstances were sufficient facts from 

which a rational jury could find that both ofthe defendants knew they 

were committing a robbery. 

The words used by the defendants to discuss what they were doing 

likewise demonstrated knowledge. The defendant and McFarland 

discussed ahead oftime "committing a robbery". 13 RP 1207. The Court 

of Appeals discounted their use of that term, saying in a footnote, "The 

fact McFarland said they were planning a "bank robbery" is irrelevant to 

our resolution of the case. It is a colloquialism similar to people saying 
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their house was robbed when they really meant it was burglarized." 

Appendix A, Slip Opinion, p. 5, footnote 5. This dismissal ofthe 

language used by the defendants was improper. 

The term robbery was not just a colloquialism. It was the term 

used by the defendants to refer to what they were doing at the banl(. 14 

RP 1287-89. They used a different term to refer to theft. McFarland 

testified that they considered "boosting" as well as "robbery" to finance 

their drug habit. 13 RP 1205. Furthermore, he used the term "boosting" 

to refer to a theft that they had committed earlier the same day at a store, 

when they "boosted" alcohol. 14 RP 1276-77. McFarland and the 

defendant decided that they were not going to be successful boosting for 

drug money. They were not dressed for it. 15 RP 1388-89. Thus, while 

they "boosted" alcohol, and tried to "boost" a get-away car, they "robbed" 

the bank. 14 RP 1220. In the parlance ofthese two robbers, "boosting" 

was a synonym for theft or stealing, while robbery was what they did at 

the bank with the note. 

McFarland, and virtually all of the State's witnesses, referred to 

what happened at the bank as robbery. The note signified robbery to the 

teller: "Just the fact that it was a demand, I guess. The significance that 

just looking at it I knew I was getting robbed." 9 RP 482. She also 

testified about why she complied with the note: 
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Because I didn't want anybody else to get harmed, and I 
didn't know what he was capable of doing. Urn, and right 
next to the station where I was standing the other teller was 
helping a gentleman, and he had I believe it was a young 
daughter. And I didn't want to put anybody else in 
jeopardy, and so I know that we were taught in our- you 
know, going through training, that no matter what you 
always give the robber what they want; that way they can 
get out as quick as possible so nobody else can get harmed. 
9 RP486. 

In light of the evidence from the teller, McFarland and all ofthe 

witnesses who testified that what was planned and committed was a 

robbery, it was error for the Court of Appeals to hold that the only 

permissible inference was that theft had been committed. That inference 

runs counter the standard of review which required the defendant to 

"admit the truth of the State's evidence and all reasonable inferences that 

can be drawn from such evidence." State v. Witherspoon, 180 Wn.2d at 

883. Considering the distinction drawn by the robbers themselves 

between "boosting" or theft, and robbery, it can hardly be said that the 

Court of Appeals correctly applied the standard of review. 

This Court should accept review in this case in order to resolve the 

conflict that this case has created concerning the sufficiency standard in 

implied threat robbery cases. The conflict begins with the force element 

of robbery, but continues with the knowledge element of accomplice 

liability. Where the participants themselves and all of the witnesses 
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referred to the crime at hand as a robbery, the evidence should have been 

more than sufficient to sustain the conviction both on the force and 

knowledge elements in this case. 

F. CONCLUSION. 

This Court should accept review in this case. The opinion below 

created a conflict among the decision of this Court, and the Courts of 

Appeals concerning the force element of robbery and the knowledge 

element of accomplice liability. Had the Court of Appeals properly 

applied the sufficiency of the evidence standard to both issues, it would 

have sustained the defendant's conviction in this case. 

DATED: February 12, 2015. 
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MARK LINDQUIST 
Pierce County 
Prosecutin Attorney 
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Deputy Prosecuting Attorney 
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I. 
I 

Appe\\ate D\1v~~; \ 2-J~\ \ ~ ~ 1_., /) 

QCl 2 8 2\\\~ 
COP'i RECE !Y1 ,~ 

·ptERCE couNlY Flu:::·j 
ecUTING AlTORN CCURT ~F t\P?C.A 

PROS INTHE COURT OF APPEALS OF THE STATE OF WASHIN~ 1i 

DMSIONU 

STATE OF WASHINGTON, No. 43t6tsd£n 

Respondent, 
BY.•>.;.· __.,)~kot-~t-

v. 

CHARLES V. FARNSWORTII, JR, PUBLISHED IN PART OPINION 

A ellant 

MELNlCK, J.- A jury found Charles FarnSworth guilty of first degree robbery, and th~ 

court sentenced him as a persistent offender to life without the possibility of parole. Farnsworth 

appeals, afguing that the evidence is insufficient to support his conviction.1 Because there was 

insufficient evidence of a threat, we agree with Farnsworth that there is insufficient evidence to 

support his robbery conviction. We affirm in part, vacate Farnsworth's robbery ConViction, and 

remand for the trial court to sentence Farnsworth on first degree theft. 

Charles Farnsworth and Donald McFarland ran out of heroin. To get money to buy more, 

they robbed a branch of the Harborstone Credit Union in Tacoma. McFarland, 69 years of age at 

the time, entered the branch wearing a wig and sunglasses. He approached a teller at the counte 

and handed her a note stating, .. No die [sic] packs, no tracking devices, put the money in the bag. 

Clerk's Papers (C~) at 34. Although the teller became confused because McFarland did no 

actually have a bag, the teller handed him 'about $300 in cash from a drawer. McFarland sai 

1 We address Farnsworth's remaining argwnents in the unpublished portion of this opinio 
including his prose $1tcment of additional grounds (SAG). See RAP 10.10. 

2 Facts relevant to the unpublished portion of this opinio~ are discussed in conjunction with 
~ssucs presented there. 
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''thank you" and left. 9 Report of Proceedings ~) at 485. McFarland entered a truck driven by 

59-year-old Farnsworth, and together they left the scene. A few blocks away, they were pulled 

over and arrested. 

The State charged both Farnsworth and McFarland with first degree robbery. Farnsworth's 

case went to trial. McFarland pleaded guilty to first degree theft and agreed to testify in 

Farnsworth's trial.3 

According to McFarland, he and Farnsworth had no money and had been eyicted from the 

trailer they used as a "dope house." 13 RP at 1195. They were miserable from the effects ofheroin 

withdrawal. 

On the day of the instant crime, McFarland and Farnsworth spent six hours in the area near 

the credit union planning to steal from it The initial plans called for McFarland to be the driver 

and Farnsworth to enter the credit union wearing a wig Farnsworth bought. But McFarland grew 

frustrated with Farnsworth's incessant ''hem-hawing" and fidg~ting with the wig. 13 RP at 1232. 

Finally, McFarland grabbed.the wig and resolved to do the job himself. McFarland put the wig o 

his head and Farnsworth adjusted it for him. 

Farnsworth then wrote a note and handed it to McFarland. McFarland did not know cxactl 

what the note said, but he believed it contained instructions to the teller. McFarland explained 

. ''whenever you're robbing a bank," tellers do exactly what they are told. 14 RP at 1254. 

3 McFarland's guilty plea included charges for both robbery and first degree theft. The parti. 
Stipulated in the plea that the State would move to vacate the robbery conviction after McFarlan 
complied with his obligations to cooperate with the State. This information was not provided t 
the jury ~d McFarland testified he only pleaded to theft. In deciding the present case, we rei 
solely on the facts presented at Famsworth'l trial. 

2 
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The trial court instructed the jwy on both first degree robbery and the ~esser included crime 

of first degree theft. At the conclusion of the trial, the jwy found Farnsworth ~ty of first degree 
• o I o 

robbery as an accomplice. 

The sentencing court entered findings of fact and conclusions of law determining that 

Farnsworth was a persistent offender because he had previously committed two most serious 
.. 

offenses. Accordingly, the court sentenced Farnsworth to life in prison with no possibility of 

parole. The sentencing court also imposed legal financial obligations on the basis of a boilerplate 
. . . 

finding that Farnsworth has an ability or likely future abilitY to pay. 

Fams_worth appeals from his judgment and sentence. 

ANALYSIS 

I. SUFFICIENCY OF mE EVfDENCE 

Farnsworth argues that the evidence is insufficient to support his conviction as an 

accomplice to first degree robbery. We agree. Considering all of the facts presented to the jury, 

we conclude there is insufficient evidence of a direct, inherent, explicit, or implicit threat to uphold 

a conviction for robbery. There is also insufficient evidence that Farnsworth agreed to participate . . 

in any crime other than a theft from a finBncial institution. Accordingly, we hold that there is 

insufficient evidence to support Farnsworth's robbery conviction. 

When a defendant challenges the sufficiency of the evidence supporting his conviction. we 

examine the record to decide whether any rational tact fipdcr could have found that the State 

proved each clement of the offense beyond a reasonable doubt. State v. Green, 94 Wn.2d 216, 

221, 616 P.2d 628 (1980) (citing Jaclaon v. Virginia, 443 U.S. 307, 99 S. Ct. 2781,61 L. Ed. 2d 

560 (1979)). In a sufficiency of the evidence challenge, the defendant admits the trutli of all the 

3 
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State's evidence; therefore, we consider the evidence and all reasonable inferences from it in the 

light most favorable to the State. State v. Sa/i~, 119 Wn.2d 192, 201, 829 P.2d 1068 (1992). 

Further~ direct evidence and circumstantial evidence arc equally reliable. State v. Delmarter, 94 

Wn.2d 634,638,618 P.2d 99 (1980). 

The tcnn "robbery". is defined in RCW 9A.56.190.4 

A person commits robbery when he or she unlawfully takes personal property from 
the person of another or in his or her presence ag8inst his or her will by the use or 
threatened use of immediate force, violence, or fear ofinjury to that person or his · 
or her property or the person or property of anyone. Such force or fear must be 
used to obtain or retain possession of the property, or to prevent or overcome 
resistance to the taking; in either of which cases the degree of force is inunatcrial. 

(Emphasis added). 

A robbery conviction can be supported by evidence of any threat that induces a.n owner to · 

part with his property. State v. Handburgh, 119 Wn.2d 284, 293, 830 P.2d 641 (1992). The . ' 

criminal code defines a threat to incl:ude any direct or indirect communication of intent to cause 

bodily· injury, t~ damage property, or to physically confine or restrain another person. RCW 

9A.04.110Q8)(a){c). Thus, when a raiional fact finder could reasonably infer from the evidence 

that a defendant's note made an implied threat to a bank teller, the evidence is sufficient to establish 

.the·disputcd clement of robberY. State v. ShcherenJr.ov, 146 WO: App. 619,628-29, 191 P.3d 99 

(2008). 

4 The legislature amended RCW 9A.56.190 in 2011 to insert gender-neutral language. LAws o 
2011, ch. 336, § 379. The amendment does not affect this analysis. 
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Here, when viewing the.. evidence in the light most favorable to the State, McFarland and 

Farnsworth intended to steal money trom: a financial institution.'· The original plan involved 

Farnsworth putting on a disguise, entering the financial institution, and presenting the teller with 

a demand note. Farnsworth wrote the note, which said, ''No die [sic] packs, no tracking devices, 

put the money in the bag." CP at 34. However, when it came time to execute the plan, McFarland 

became frustrated with Farnsworth. As a result, McFarland wore the disguise, entered the bank,. 

and made the demand. The teller became frightened and handed money to McFarland. He then 

exited the bank and entered the vehicle driven by Farnsworth. 

The present circumstances differ from Shcherenkov, 146 Wn. App. 619, and State v. 

Collinsworth, 90 Wn. App. 546, 966 P.2d 90S (1997). In Shcherenlcov, this court found the 

evidence sufficient to support convictions following four bank robberies where no force or 

violence was used: 146 Wn. App. at 622. In three of the robberies, the robber passed each bank 

teller a note that stated in part, "This is a robbery." Shcherenkov, 146 Wn. App. at 622-23. In the 

fourth, the robber's note stated in its entirety, "Place $4,000 in an envelope. Do not make any 

sudden movements ouctions. I will be watching you." Shcherenlcov, 146 Wn. App. at 629. The 

rob~ also kept his han~ in his pocket, causing the tellers to believe he had a gun. Shcherenlcov, 

146 Wn. App. at 622-23. This court held that a rational fact· finder could reasonably infer that each 

·of the four notes indirectly communicated a threat to use force if the teller failed to comply and 

the robber insinuated he had a weapon by keeping his hand in his pocket. Shcherenkov, 146 Wn. 

App. at 628-29. 

s The fact McFarland said they were planning a "bank robbery" is irrelevant to our resolution of 
the case. It is a colloquialism similar to people saying their house was robbed when they really 
meant it was burglarized. 
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Likewise, in Collinsworth, the court found the evidence sufficient to support robbery 

convictions where a robber, in six separate incidents, verlially demanded cash from a bank teller, 

without displaying a weapon or articulating an overt threat. 90 Wn. App. at 553-54. In three of 

the robberies, the robber used a "direct," "demanding," .or "serious" voice. Collinsworth, 90 Wn. 

App. at 548-50. In two of them, the robber told the teller he "was serious" after the teller failed to 

immediately comply. CollinsWorth, 90 Wn. App. at 548, 550. A,nd, two of the tellers believed the 

robber was armed although they did not actually see a weapon. Collinsworth, 90 Wn. App. at 549-

50. In all six incidents, the teller testified either to feeling personally threatened or to fearing for 

thC safety of others. Colllnsworth, 90 Wn. App. at 548-5 l. And in four of the six incidents, the 

teller gave the robber money in accordance with a bank policy of CQmpliance with such demands. 

Collinsworth, 90 Wn. App. at 548-50. 

Here, there is insufficient evidence for a reasonable trier of fact to find the State proved 

beyond a reasonable doubt that Farnsworth planned to communicate to the teller an intent to us 

or ~ten to use immediate force, violence, or fear of injury. McFarland simply handed over 

note instructing the teller to "put the money in the bag." C~ at 34. McFarland did not insin 

that he would take further action if the teller did not comply with the note's instructions. Unlik 

the tellers in Shcherenkov and Collinsworth who, based on the defendant's actions, believed 

robbers may have been anned, there is no such testimony here. And, in fact, there is no eviden 

that McFarland made threats or used violence. After receiving the money, he said, "Thank yolL' 

9RP 485. 

Contrary to the dissent's argument, the facts of this case do not show even a slight 

~ither implicit or explicit. The dissent implies a threat based on the victim's reactions and not th 
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defendant~s actions. Unquestionably and justifiably the victim was scared; however, there is 

nothing in the record, directly or circumstantially, to support a reasonable trier of fact finding 

beyond a reasonable doubt that McFarland made an implied threat to use force, violence, or fear 

Qf injury to any person. 

Another major distinguishing factor in this case from the preceding two cases is that 

. Farnsworth acted as an accomplice, not a principal. 

A person r;nay be liable for the acts of another if he or she is an accomplice. RCW 

9A.08.020(1), (2)(c). A person is an accomplice of another person in the commission of a crime 

if, with knowledge that it will pro~otc or facilitate the commission of the crillle, he or she aids or 

agrees to aid such other person in planning or committing it. RCW 9A.08.020(3). 

"But, the. accomplice liability statute has been construed to apply solely when !he 

accomplice acts with knowledge of the spcci1ic crime that is eventually charged. rather than with 

knowledge of a different crime or generalizCd knowledge of criminal activity." State"· Holcomb, 

180 Wn. App. 583,590,321 P.3d 1288, review denied, 180 Wn.2d 1029 (2014); State"· Cronin, 

142 Wn.2d 568, 578--79, 14 P.3d 752 (2000); State v. Roberts, 142 Wn.2d 471, 512, 14 P.3d 713 

(2000). "And the required aid or agreement to aid the other pCISOn must be 'in planning or 

committing [the crime]."' Holcomb, 180 Wn. App. at 590 (quoting RCW 9A.08.020(3XaXii)). 
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To convict a person of robbery as an accomplice, the State must prove at trial, among other 

elements, that the accomplice knew that the principal inteDded the use or threatened use of 

immediate force, violence, or fear of injury in taking or n:taiil.in:g property.6 RCW 9A.56.190. 

There is no evidence that Farnsworth ever agreed to aid, abet, or encourage the commission 

of a crime that involved the use or threatened use offorce, violence, or fear of injury. The dissent 

lists evidence showing that McFarland and Farnsworth planned to steal from the bank. Dissent at 

S-6. But the evidence does not show that the plan involved force or the threatened usc of force . 

. We cannot say that when the plan merely calls for the principal to hand a "demand no~e" to a teller 

of a financial institution that a robbery occurs. . 

Farnsworth further argues that by implying a threat in this situation any theft from a 

financial institution would be a·robbery. We agree that a robbery conviction under these facts 

6 Contrary to the dissent's characterization of our position, we agree that the State need not prov 
the defendant had specific. knowledge of every element. However, a8 an accomplice, the Sta 
must prove beyond a reasonable doubt that Farnsworth aided or agreed to aid McFarland · 
committing a specific crime, namely, a robbery and not a theft. In addition, 

We adhere to the rule of[State v. Davis, 101 Wn.2d6S4, 682 P.2d 883 (1984)] and 
[State v. Rice, 102 Wn.2d 120, 683 P.2d 199 (1984)]: an accomplice need not have 
knowledge of each element of the principal1s crime in order to be convicted under 
RCW 9A.08.020. General .knowledge of 'the crime' is sufficient Nevertheless, 
knowledge by the BCC9IDplice that the principal intends to commit 'a crime' does 

. not impose strict liability for any and all offenses that follow. Such an intcxpretation 
is contrary to the statute's plain language, its legislative history, and supporting case 
law. 

Roberts, 142 Wn.2d at 513. 
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would blur the line between theft and robbery.7 Vfe hold there is insufficient evidence to support 

Farnsworth's robbery conviction.. 

Next, we consider the ap~ropriate remedy. We may remand for sentencing on a lesser 

included offense where (I) the trial court instructed the jury on the less~ included offense and (2) 

the jury necessarily considered the elements of the offense in findmg the defendant guilty of the 

greater offense. State v. Green, 94 Wn.2d 216,234-35, 616 P.2d 628 (1980). Here, the trial court 

instructed the jury on the lesser included offense of first degree theft. The jury was instructed that 

one of the elements of. first degree robbery is whether the defendant intended to commit theft o 

the property. Accordingly, in finding Farnsworth guilty of first degree robbery, the jury 

necessarily considered the elements offll'St degree theft. Therefore, we remand for sentencing on 

the lesser included offense of fli'St degree theft. 

. A majoritr of the panel having detcmrined that only the foregoing portion of this opinion 'win 

be printed in the Washington Appellate Reports and that the remainder shall be filed for public reco 

in accordance with RCW 2.06.040, it is so ordered. 

ADDITIONAL FACTS 

McFarland explained his reasons for testifying. First, he did not like Farnsworth ••beca 

he was a freeloader" who never contributed. to expenses. 13 RP at 1193. Second, a robbery 

conviction would have been McFarland's third strike, resulting in a life sentence. By testifying. 

McFarland hoped to convince the State to drop some of the charges against him. If McFarland' 

testiinony complied with an agreement he inade with the State, he would receive an 8- to 10-y 

7 If the legislature wants to define all thefts from financial institutions as robberies, it may ac 
accordingly. It has not done so. 
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sentence. Third, McFarland was angry at Farnsworth for writing a statement for the .police; 

because McFarland only learned of Farnsworth's statement through discovery, he believed 

Farnsworth was setting him up to take the fall alone. Fourth, Farnsworth acted rudely towards 

McFarland while they were both at Wcstcm State Hospi~ awaiting trial. 

To cross-examine McFarland, Farnsworth sought to admit McFarland's statement on plea 

of guilty. The trial court excluded the statement under ER 403, ruling that it was confusing, 

misleading, and inelcvant. Farnsworth also attempted to offer evidence of McFarli!Jld's prior 

convictions for theft and possession of stolen property. The trial court rejected this evidence under 

ER609. 

The State called one of its police detectives, who is also a forensic handwriting e~e:rt, to 

testify about whether Farnsworth wrote the note given to the teller. The trial court ordered 

Farnsworth to provide a handwriting sample. The detective testified that Farnsworth refused to 

provide a handWriting sample or talk to the detective, except to complain that he bad not received 

documents he had requested. 

Throughout the trial, Farnsworth sat in a wooden chair while the attorneys sat in Ieath 

chairs with wheels. Farnsworth objected, and courtroom security personnel explained that the 

prcfencd to have defendants sit in wooden chairs, to prevent them from "get[ting] the jwnp an 

bccom[ing] a security issue for all of us.~ RP (Oct. 12, 201J) at 9. The trial court dcni 

Farnsworth's objection and explained tbat the cluiir was not conspicuous and did not signify guil 

in the way that handcuffs or shackles do. The trial court offered to give Farnsworth's counsel 

wooden chair, but counsel declined. 

10 



- - -------------------------~----------

43167-0-II 

I. CUMuLATIVE ERRoR 

In his supplemental brief, Famswo~ argues that the cwnulative effect of numerous errors 

deprived him of the right to a fair trial. We disagree. 

The cumulative error doctrine warrants reversal of a defendant's conviction where the 

combined effect of several errors deprived the defendant of a fair trial, even though no error 

standing alone would wmant reversal. State v. Greiff, 141 Wn.2d 910, 929, 10 P.3d 390 (2000) 

(citing State v. Coe, 101 Wn.2d 772, 789,684 P.2d 668 (1984)). When applying the c~ulative 

error doctrine, we consider errors committed by the trial court as well as instances of misconduct 

by other participants, such as prosecutors or witnesses. See Greiff, 141 Wn.2d at 929 (collecting 

cases)~ State v. Venega.r, 155 Wn. App. 507,520, i28 P.3d 813 (2010). 

A. Claimed '!Tial Errors 

Farnsworth argues that he was deprived of a fair trial by the cumulative effect of s· 

claimed errors: (1) the trial court refused to admit McFarland's plea agreement into evidence; (2) 

the trial court refused Farnsworth's request to introduce evidence ofMcF arland 's prior convictio 

for crimes of dishonesty; (3) the prosecutor's opening statement contained a prejudicial assertio 

that was not supported by the testimony elicited at trial; (4) McFarland testified to Farnsworth' 

rude conduct toward him when they encountered each other at Western State Hospital before th 

trial; (5) the trial court violated Farnsworth's right to remain silent by admitting testimony o 

state.ments he made to a detectiye while refusing to give a handwriting· sample; and (6) the tri 

court violated Farnsworth's presumption of innocence by requiring him "to sit in· a hard wo 

chair in the courtroom. We hold that only one error occurred, when the trial court refused to admi 
' 

evidence of McFarland's prior conviction for theft 

11 
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For the most part, Farnsworth claims that the tri~ court made erroneous evidentiary rulings. 

We review evidentiary rulings for an ab~ of discretion. State v. Darden, 145 Wn.2d 612,619, 

41 P.3d 1189 (2002). A trial court abuses its discretion when its decision is manifestly 

unreasonable, based on untenable grounds, or made for untenable reasons. Darden, 145 Wn.2d at 

619. A trial court necessarily abuses its discretion when basing its ruling on an error oflaw. State 

v. Quismundo, 164 Wn.2d. 499,504, 192 P.3d 342 (2008). 

1. Cross-Examination on McFarland's Plea Agreement 

Farnsworth first claims that the trial court erred by excluding McFarland's plea agreement 

and thus preventing Farnsworth from meaningfully cross-examining McFarland. We disagree. 

A defendant's constitutiorial right to be confronted with the witnesses against him inclUdes 

the opportunity to impeach the State's witnesses on cross-examination. Davis v. Alaska, 415 U.S. 

308, 316·17, 94 S. Ct. ll05, 39 L. Ed. 2d 347 (1974). Accordingly, a defendant is entitled to 

opportunity "to expose to the jury the facts from which jurors, as the sole triers of fact an 

credibility, could appropriately draw inferences relating to the reliability of the witness." Davis 

415 U.S. at 318. 

However, the scope of cross-examination is limited by general considerations of relevance 

Darden, 145 Wn.2d at 621 (citing ER 401 and 403). To be admissible, evidence must be relevant 

it must have any tendency to make the existence of any fact in consequence more probable or 1 

probable. ER 401, 402. But relevant evidence may be eicluded if its probative value · 

substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misl 

the jury. ER 403. 

12 
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Farnsworth sought to admit McFarland's statement on plea of guilty, which contradicted 

McFarland's testimony of his own understanding of the terms of his plea agreement. On direct 

examination, McFarland testified that he was facing a robbery charge,. which would have counted 

as a third strike resulting in a life sentence without possibility of release. McFarland understood 

that if he perfonned the terms of his plea agreement, his sentence ~ould instead be only 8- to 10-

years. However, McFarland's statement on plea of guilty included pleas to both robbery and theft. 

Outside. the presence of the jucy, the State and McFarland's attorney concurred that 

McFarland's testimony correctly stated the end result of the. plea agreement, but not its mechanics. 

In light ofthe explanation of the plea agreement, the trial court excluded McFarland's statement 

on plea of guilty agreement under ER 401 and 403, ruling that it was confusing, misleading, and 

irrelevant. 

Contrary to Farnsworth's claim, the jury was fully infonned that McFarland needed to 

J)crform ~s obligations by testifying against Farnsworth in order to receive an 8-. to 1 0-ycar 

sentence. Thus, the jury was aware of facts from which it could infer that Farnsworth was biased 

and not credible. See Davis, 415 U.S. at 318. The trial court's ~elusion ofMcFarland's statemcn 

on plea of guilty did not prevent Farnsworth from meaningfully cross-examining Farnsworth. 

Therefore, this claim of evidentiary error fails. 

13 



43167-0-ll 

2. Evidence of McFarland's Prior Crimes of Dishonesty 

Farnswo~ next argues that the trial court erred by excluding evidence that McFarland had · 

previously been convicted of two crimes of dishonesty: theft and possession of stolen property. 

We agree only as to McFarland's theft conviction. 

Under ER 609, evidence that a witness previously committed a crime of dishonesty can be 

admissible for impeachment purposes. Stare v: Jones, 101 Wn.2d 113, 117, 677 P.Jd 131 (1984), 

overruled on other groJUids by State v. Brown, 111 Wn.2d 124, 761 P .2d 588 (1988). In general, 

evidence of a prior conviction is admissible if(1) the crime was punishable by more than one year 

in prison and the court determines that its probative value outweighs ·the prejudice to the party 

against whom the evidence is offered or (2) the crime involved dishonesty or false statement ER 

609(a). 

a. Thsft Conviction 

Farnsworth offered evidence of McFarland's 2005 misdemeanor theft conviction, 

punishable by not more than one year. The trial court interpreted ER 609(a) to mean that prior

conviction evidence "is admissible only if the conviction was punishable by more than one year; 

thus, it rejected the evidence even though theft was a crime of dishonesty. But the trial court's 

interpretation was clear error. Evidence of a prior crime of dishonesty is ••automaticall 

admissible" whether or not it was punishable by more than one year. Jones, 101 Wn.2d at 117. 

14 
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b. Convictions for Possession of Stolen Property 

Farnsworth also offered evidence that McFarland had been convicted in 1987, 1988, and 

1989 of felony possession of stolen property. The trial court refused this evidence because more 

than 10 years had elapsed since the end of McFarland's tenn of confinement for those crimes. The 

trial court did not err. 

ER 609(a)'s general rule of adnrlssibility is subject to a time limit. Under ER 609(b), 

evidence ofa prior conviction is not ~sible when 10 years have elapsed since the date ofthe 

conviction or the witness's relcsase from confinement, whichever is later-"unlcss the court 

~etcrrnincs, in the interests of justice, that the probative value of the convic~on supported by 

specific facts and circwnstances substantially outweighs its prejudicial effect." 

Farnsworth argues that the 1 0-year time period should have been tolled ftom 1990 to 2003, 

· the period when McFarland was confined for a nwnber of offenses including possession of stolen 

property and kidnapping. We disil.grec. 

When a witness had been convicted of multiple crimes, the 1 0-year time limit is judged 

separately for each offense. Stale v. Russell, 104 Wn. App. 422, 432, 16 P.3d 664 (2001). 

Farnsworth's trial counsel conceded that more than 10 years had elapsed between the tim 

McFarland finished serving his time for the possession of stolen pro~ offenses and the time o 

Farnsworth's trial. Therefore, McFarland's posSession of Stolen property convictions were outsi 

ER 609(b)'s 10-year time limit. The trial court did not err by refusing ta admit them.· 

FllJ'ru!worth further argues that the trial court erred by failing to determine whether th 

probative value of McFarland's convictions substantially outweighed their prejudicial effect. B 

ER 609(b) requires the trial court to make that determination only if it admits the evidence in 
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interests of justice. Because the trial court excluded the evidence as outside the time limit, 

Farnsworth's argument fails. . 

3. Prosecutor's Opening Statement 

Next, Farnsworth claims that the prosecutor improperly asserted during opening argument 

that the evidence would show Farnsworth bad used a wig and sunglasses in two prior robberies be 

comm.ittccl, Farnsworth claims the assertion was improper because (1) the trial court encd by 

ruling before the trial that such evidence would be admissible and (2) the State failed to elicit 

evidence supporting it We disagree. 

First, the pretrial ruling was not erroneous. Under ER 404(b), evidence of prior acts is not 

admissible to show that a person acted in conformity with his character. State v. 

Everybodytallrsabout, 145 Wn.2d 456, 466, 39P.3d 294 (2002). However, evidence of prior acts 

may be admissible for other purposes. ER 404(b); State v. Foxhoven, 161 Wn.2d 168, 175, 163 

P .3d 786 (2007). ER 404(b) blocks the State from suggesting that the defendant is guilty because 

he is "a criminal-type person," but it does not deprive the State of relevant evidence necessary to 

~tablish an element of its case. Foxhowm, 161 Wn.2d at 175. 

Before admitting evidence of a prior act, the trial court must (1) find by a prcponderan 

of the evidence that the prior act occurred, (2) identify the purpose for which the evidence · 

offered, (3) determine whether the evidence is relevant to prove an element of the charged offense 

and (4) weigh the probative value of the evidence against its prejudicial effect. State v. Thang 

145 Wn.2d 630, 642, 41 P.3d 1159 {2002). Here the trial court (1) found by a preponderance o 

the evidence that Farnsworth committed two prior robberies while wearing a wig and sun 

(2) deten:nined that the evidence was offered to show Farnsworth's knowledge of McFarland' 
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intentions when entering the credit union, (3) found that Farnsworth's knowledge was relevant to 

the issue of whether he was McFarland's accomplice, and ( 4) determined that, because Farnsworth 

denied knowing that McFarland was going to rob the credit union, the evidence was highly 

probative of Farnsworth's knowledge, to a degree that outweighed the prejudicial effect of 

suggesting that Farnsworth "is a bad guy." 4 RP at 160. Thus, the trial court allowed the State to 

. offer evidCD,ce of Farnsworth's two prior robberies. 

In challenging this ruling, Farnsworth argues that the probative value was minimal and the 

prejudicial effect was great. But Farnsworth does not explain bow the trial court's ruling was an 

abuse ofits discretion. Darden, 145 Wn.2d at 619. Therefore, the ruling was not error. 

Second, the prosecutor did not improperly mention the two prior robberies during the 

State's opening. A prosecutor's opening statement may anticipate what the evidence will show, 

so long as the prosecutor has a good faith belief that such evidence will be produced at trial. State 

v. Campbell, 103 Wn.2d 1, 15-16, 691 P.2d 929 (1984). The defendant bears the burden o 

showing that the prosecutor acted in bad faith. Campbell, 103 Wn.2d at 16. Because Farnsworth 

never claimed that the prosecutor acted in bad faith, this argwnent fails. 

4. Farnsworth's Rude Conduct 

Farnsworth next argues that the trial court .violated ER 404(b) by allowing McFarland t 

testify about Farnsworth's rude condu~ towards him while they both wer~· held at wesiem Sta 

Hospital awaiting trial. During the encounter, Farnsworth "flipped [McFarland] the bird" 

removed his own pants and "grabbed his private parts"; said, '"Suck on these you son of a bitch"' 

~d called McFarland a "stool pigeon." IS RP at 1430. We reject Farnsworth's argument 
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Here, the trial.court did not violate ER 404(b) because it did not admit c!vidence of 

Farnsworth's rude cond~ to show that Farnsworth acted in conformity with his character. 

Foxhoven, 161 Wn.2d at 175. Instead, the trial court admitted this evidence because it was 

probative of McFarland's motives for testifying against Farnsworth. Farnsworth claims thAt the 

State "overstated" the probative value of the evidence for this purpose, but he fails to explain bow 

the trial court's ruling was an abuse of discretion. This argument fails. 

5. Farnsworth's Right to Remain Stlen1 

Farnsworth further claims that his constitutional right to remain silent was violated by the 

I 
admission of statements be made to a detective while refusing to comply· with a court order to 

provide a handwriting exemplar. We disagree. 

Farnsworth concedes that eVidence of a defendant's refusal to comply with a court order 

to obtain infonnation may be admissible: Schmerber v. California, 384 U.S. 757, 763-64, 86 S. 

Ct. 1826, 16 L. Ed. 2d 908 (1966). But he argues that the detective improperly testified to 

Farnsworth's statements that went beyond the mere act of refusal. According to Farnsworth, these 

additional statements were prejudicial because they portrayed Farnsworth as "uncooperative and 

troublesome.'' Supp. Br. of Appellant at 27. 

But as the State asserts, Farnsworth did not object below to the detective's testimony o 

·this ground. Therefore, Farnsworth cannot predicate a "claim of error on this ground. ER 1 03{a) 

Moreover, Farnsworth fails to cxplain"how his right to remain silent was violated. This argumen 

fails. 
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6. Presumption of Innocence 

Lastly, Farnsworth claims that the trial court destroyed the presumption of innocence 

because during the trial Farnsworth sat in "a bard wooden chair," while the attorneys sat in "padded 

black leather chairs with wheels." Supp. Br. of Appellant at 28. We disagree. 

A court violates the presumption of innocence if a criminal defendant lacks "the 

appearance, dignity, and self-respect of a free and innocent man." State v. Finch, 137 Wn.2d 792, 

844,975 P.2d 967 (1999), In the jury's presence, it may be improper to "single out a defendant as 

a particularly dangerous or guilty person." Finch, 137 Wn.2d at 845. Because a wooden chair 

does not identify a dangerous or guilty person, this argument. fails. 

B. The Cumulative Error Doctrine Does Not Warrant Reversal Here 

Cumulative error warrants reversal of a conviction when the def~ndant was denied a f* 

trial. Greiff, 141 Wn.2d at 929. A· defendant was denied a fair trial if, considering the trial's full 

scope, the combined effect of the errors materially affected the trial's outcome. See State v. 

Russell, 125 Wn.2d 24, 94, 882 P.2d 747 (1994), Thus a defendant is more likely to be prcjudic 

by the effect of cumulilti.ve errors where the case against the defendant is weak. United States 11. 

Frederick, 78F.3d 1370,1381 (9thCir. 1996). Butthecumulativecrrordoctrinedoesnotwarran 

reversal when a trial has few errors with little or no impact on the outcome. State 11. Weber, IS 
. . 
Wn.2d 252,279,149 P.3d 646 (2006). 

As explained above, the trial here included only one error: the exclusion of evidence 

McFarland had been convicted of misdemeanor theft tmdcr ER 609(a). Farnswot$ does not 

that this error, standing alone, deprived him of a fair trial or materially affected the trial's outcome 

Thus, his cumulative error argument fails. 
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Moreover, the lone error was harmless. On direct examination, McFarland admitted that 

he engaged in ''hustling" to support his heroin addiction. 13 RP at 1204-05. McFarland elaborated 

that he did "[ w ]hat they call 'boosting,' shoplifting, busting meat, stuff like this. And stole things; 

sold them. Difl:erent things, you know. It was anything that you could do to where we could come 

.up with enough money to get a [heroin] fix to get well." 13 RP at 1205. McFarland further testified 

that be had previously been convicted of first degree burglary and fust degree robbecy. Given 

McFarland's admitted stealing and convictions, evidence of his theft conviction would have been 

~erely cumulative on the issue of McFarland's character for truthfulness. 

ll. COMPARABll.ITY OF FOREIGN CoNVICI'ION TO A MOST SERIOUS OFFENSE 

Farnsworth next challenges his sentence as a persistent offender. Because we vacate his 

farst degree robbery conviction and first de~e theft is not a most serious offense under the 

persistent offender act, Farnsworth is no longer subject to sentencing as a persistent .offender. 

RCW 9.94A.030(32); RCW 9A.56.030(2). Therefore, we do not reach this issue. 

ill. LEGAL FINANCIAL 0BLIOA TIONS 

In his pro sc statement of additional grounds, Farnsworth relics on State v. BertraJ'IIi, 165 

Wn. App. 393,267 P.3d 511, reliiew denied, 175 Wn.2d 1014 (2012), to argue the record failst 

support the trial court's boilerplate ~mding of his ability to pay his legal financial obligations . 

Because he did not obje_ct in the trial court, Farnsworth failed to preserve this argument for review. 

8 In addition, Farnsworth claims that the trial court's boilerplate finding .. violates his eq 
protection rights because he is disabled and unable to pay." SAG at 13. But Farnsworth cites n 
authority to support his equal protection claim. Therefore we do not consider it. Cowiche Canyo 
Conservancy v. Bosley, 118 Wn.2d 801, 828 P.2d 549 (1992). 
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We recently decided that. Wlder RAP 2.S(a), a defendant is not entitled to challenge for the 

first time on appeal the imposition of legal financial obligations on the basis -of a boilerplate 

fmding. Statev. Blazina, 174 Wn. App. 906,911,301 P.3d 492, review granted, 178 Wn.2d 1010 

(2013). We follow our decision in Blazina and decline to consider Farnsworth's argument 

We afflilll in part, vacate Farnsworth's robbery oonviction, and remand for the_ trial court 

to sentence Farnsworth on first degree theft. 

I concur: 
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WORSWlCK, J. (dissenting in part)- The majority holds that, as a matter of law, a person 

does not commit a robbery when he obtains money by entering a bank wearing a disguise and 

handing a~ teller a note demanding the unconditional surrender of money to which he has no 

conceivable claim. I respectfully disagree. 

I would hold that sufficient evidence supports Charles Farnsworth's robbery conviction. 

Because I would a:ffinn this conviction, I would also reach Farnsworth's challenge to his· sentence 

as a persistent offender. But I agree with the majority as to all other issues decided in the 

unpublished portion of its opinion. 

The majority states the correct rules governing o.ur review of Farnsworth's sufficiency of 

. the evidence claim. We must decide whether any rational trier of fact could have foimd that the 

State proved each clement of robbery beyond a reasonable doubt. State v. Green, 94 Wn.2d 216, 

221-22, 616 P.2d 628 (1980). By making this claim, Farnsworth has admitted the truth of all the 

State's evidence, and we must draw all reasonable inferences in the light most favorable to the 

State. State"· Salinas, 119 Wn.2d 192,201,829 P.2d 1068 (1992). Circumstantial evidence and 

direct evidence are equally reliable. State v. Delmarter, 94 Wn.2d 634, 638, 618 P.2d 99 (1980). 

However, the majority misapplies ~ rules in deciding that there was insufficient proo 
. . 
of (1) a threat communicated by Donald McFarland and (2) Farnsworth's complicity, which 

requires his knowledge that his actions would promote or facilitate McFarland's robbery. In m 

opinion, a rational trier of fact could conclude beyond a reasonable doubt that the State prov 

both issues. 
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A. Threat 

Before examining the evidence of McFarland's threat, it is necessary to address the 

majority's concern that the elements of robbery could be interpreted too broadly. The majority 

asserts that "a robbery conviction under these facts '!Vould blur the line between theft and robbery." 

Majority at 8-9. 

A recitation of the elements of theft and robbery shows that this concern is unfounded. A 

defendant commits theft when he wrongfully takes property from another person with intent to 

deprive the person of the property.· RCW 9A.56.o20{1Xa). In contrast, a defendant commits 

robbery when he unlawfully takes property from another person against the person's will "by the 

use or threalenedwe·oflmmedialeforce, violence, or fear ofinjury." Former RCW 9A.56.190 

(1975) (emphasis added). 

Thus when any tb.reat-"no matter how slight"-induces a person to part with his property, 

a robbery has occurred. Stale v. Handburgh, 119 Wn.2d 284, 293, 830 P .2d 641 (1992). Former 

RCW 9A.04.11 0(27Xa) (2007) defines a threat to include any direct or indirect communication o 

iJltent to cause bodily injury to the person threatened or to any other person. As the majority 

recognizes, a threat may be implied or explicit. State v. Shcherenkov, 146 Wn. App. 619, ~28-29, 

191 P.3d 99 (2008). 

Because McFarland did. not make an explicit threat, the issue here is whether McFarlan 

obtained money from the teller by making an implied threat to usc force, violence, or fear of injury 

I agree with the majority that the evidence is sufficient to establish this clement of robbery wb 

(1) it shows a defendant gave a note to a bank teller and (2) a rational trier of fact could reasonabl 

infer that the note implied a threat. Shcherenkcv, 146 Wn. App. at 628-29. 
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I disagree, however, with the majority's conclusion that it is unreasonable for any rational 

trier of fact to infer a threat here. McFarland gave the teller a note stating, ''No die packs, no 

tracking devices, put the money in the bag." Clerk's Papers at 34. This is a naked demand for 

money, unsupported by any claim of right I agree with Division One of this court that it is 

reasonable for a rational trier of fact to infer that such a demand is ''fraught with the implicit threat 

to use force." State v. Coliinsworth, 90 Wn. App. 546, 553, 966 P.2d 905 (1997) (per curiam). 

Indeed, without the implicit threat to use force, it is difficult to imagine why the teller would 

comply with the note's demand for money. 

Nonetheless, Farnsworth asserts that the teller gave McFarland money simply because it 

was the credit union's policy to comply with any note's deman~ot because McFarland made a 

threat. But the teller's test~ony contradicts this assertion. The teller complied because she 

""didn't want anybody else to get harmed, and [she] didn't know what he was capable of doing." 

~ Report of Proceedings (RP) at 486. Moreover, because the policy allowed a robber to "get o 

as quick as possible so nobody else can get harmed," the policy itself recognized that a nak 

demand for the bank's money conveys a threat of violence. 9 RP at 486. 

Further, under the circumstances in which McFarland delivered the note, it is all the mor 

z:ea,sonable to infer that McFarland communicated a threat. As soon as McFarland entered th 

credit union, the teller became suspicious because he was wearing a wig and dark sunglasses whi1 

"looking around acting all fidgety." 9 RP at 477. When McFarland approached the teller at b 

counter, he kept his arms crossed and leaned over the counter "[p]ast [her] comfort zone." 9 

at 480. Viewed in the light most favorable to the State, testimony that a man in disguise made 

24 



I 
I 

1. 

•' 

43167..0-11 

teller physically uncomfortable bolsters the reasonable inference that the man communicated an 

implied threat ofviolence.9 

In addition, the majority's analysiS is flawed in one important respect when it distinguishes 

ibis case from Shcherenkov, 146 Wn. App. 619, and Collinsworth, 90 Wn. App. 546. The majority 

considers only the direct evidence, without drawing any inferences from it. But we are required 

to draw all reasonable inferences in the State's favor and to consider direct and circumstantial 

evidence equally reliable. Salinas, 119 Wn.2d at 201; Delmmter, 94 Wn.2d at 638. 

Lastly, I note that the majority's analysis of the evidence in this case omits substantive 

analysis regarding the conclusions that a rational trier of fact could form. This omission matters 

because the sufficiency of the evidence inquiry is limited to protecting the constitutional standard 

of proof beyond a reasonable doubt. Green, 94 Wn.2d at 221. Thus we are not to weigh the 

evidence to decide what we believe it proved; instead we must decide whether '"any rational tritr 

of fact could have found the essential elements of the crime beyond a reasonable doubt."' Green, 

94 Wn.2d at 221-22 (quoting Jackson v. Virginia, 443 U.S. 307, 319, 99 S. Ct. 2781, 61 L. Ed. 2d 

560 (1979)). ·.Because I would hoi~ that a rational trier of fact could find beyond a reasonabl 

doubt that McFarland communicated an implied threat, I would affirm Farnsworth's rob 

conviction. 

'The majority acknowledges tllat the teller was "justifiably" sca,red. Majority at 7. 
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B. Complicity 

The majority further decides that the evidence is insufficient to show that Farnsworth was 

an accomplice to McFarland's robbery. As an initial matter, I note that neither party raised or 

briefed this issue. In addition, I disagree with the majority's analysis. 

A defendant is liable as an accomplice for another person's crime if the defendant (1) 

"[a] ids or agrees to aid such other person in·planning or committing it'' and (2) has "knowledge 

that it will promote cir facilitate the commission of the crime." RCW 9A.08.020(3)(a)(ii). 

Complicity requires merely general knowledge of the principal's crime, not actual knowledge of 

each specific element. State v. Roberts, 142 Wn.2d 471, 513, 14 P.3d 713 (2000).10 But the 

majority ignores this rule in concluding that the evidence is insufficient to show that Farnsworth 

knew McFarland would use or threaten to use force, violence, or fear of injury. 

I disagree with the majority's assertion that "(t]he fact McFarland said they were planning 

a 'bank robbery' is irrelevant to our resolution of the case." Majority at S n.5. We are required to 

examine the evidence- in the record when we consider the sufficiency of the evidence. Green, 94 

Wn.2d at 221. And McFarland's testimony about the plans he made with Farnsworth is clearly 

relevant to Farnsworth's general knowledge of McFarland's crime. See Roberts, 142 Wn.2d at 

513. 

"The majority reads Roberts as standing for an entirely different proposition: that the State mus 
show the accomplice's knowledge of each element of~e principal's crime. But Roberts express! 
~:~ected this proposition; instead, it adhered to the rules of State v. Davis, 101 Wn.2d 654, 68 
P.2d 883 (1984), and State v. Rice, 102 Wn.2d 120, 683 P.2d 199 (1984). Roberts, 142 Wn.2d 
511-13. 
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The evidence here is more than sufficient to prove Farnsworth's complicity. McFarland 

testified that he had been struggling f9r months to pay for heroin and living expenses, while 

Farnsworth consumed heroin without paying for it. According to McFarland, Farnsworth 

· explained his inability to pay by repeatedly saying, "Well, if I bad a gun, I'd do a robbery, I'd do 

a r_obbcry, I'd do a robbery." 13 RP at 1201. Although McFarland believed Farnsworth was 

merely boasting, Farnsworth bought a wig and remarked, "[A]II I need is a gun." 13 RP at 1237. 

Eventually McFarland became so desPerate that he begin listening to Farnsworth and 

agreed to help him "do the robbery." 13 RP at 1207. Together, Farnsworth and McFarland cased 

two banks before choosing the one to rob. 

The initial plan called for McFarland to drive and for Farnsworth to commit the robbery 

.. [b]ecause it was his dcai. He was the one always talking about the robbery." 13 RP at 1207. But 

on the day of the robbery, McFarland's brother forbade him from driving because be was too 

drunk; Farnsworth drove instead. . 

At one point, McFar1~d and Farnsworth .planned to usc a bicycle to flee the bank. 
. . 

Farnsworth tested the bicycle by riding it out of McFarland's sight, and when Farnsworth returned 

the bike was broken. Although McFarland understood that Farnsworth would rob the bank 

Farnsworth repeatedly backed out by making excuses for not going into the bank. Bcca 

Farnsworth was "an expert at ~ing people," McFarland suspected that Farnsworth may hav 

intentionally broken the bicycle and backed out so that McFarland would become frustrated 

perform the robbery himself. 13 RP at 1230. 
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Fed up with Farnsworth's "hem and hawing," McFarland grabbed the wig, put it on, and 

dCGided to rob the bank himself. 13 RP at 1233. Farnsworth helped by adjusting the wig on 

McFarland's head before McFarland entered the bank to rob it 

Viewed in the light most favorable to the State, this evidence shows that (1) Farnsworth 

aided McFarland in planning and committing the .bank robbery and (2) Farnsworth had general 

knowledge that his actions would promote or facilitate ~s crime. See RCW 9A.08.020(3)(aXii); 

Roberts, 142 Wn.2d at 513. Therefore the evidence is sufficient to prove Farnsworth's complicity. 

Even if the State were required to prove that Farnsworth bad specific knowledge of each 

eleme111 of McFarland's robbery, as the majority suggests, I would find the evidence here 

sufficient Farnsworth wrote the note that McFarland ultimately handed to the teller. AJJ explained · 

above, I would hold that a rational trier offact could reasonably infer that the note communicated 

an implied threat. I would also hoid that a rational trier of fact could conclude beyond a reasonable 

doubt that Farnsworth knew that writing the note would promote or facilitate the implied threat 

that McFarland communicated by delivering the note to the teller. 

I would affirm Farnsworth's robbery conviction and reach the sentencing issues. 

... : 

· ~r-~- ___ .. Lrf 
-- --Worswick, J . 

28 



APPENDIX "B" 



'? j. ,' J 
f/·, ~? • l,. ' 1· r•.u ·7t 

· . . '!...; "' : JJ 
~J:··~L. , ~~ ' 

· . :· .· · ..f.IL~D 
. .COURT ·oF ~~~ALS 

IN THE COURT OF APPEALS OF mE STATE o/Wl_ GTON 

DIVISIOND 
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STATE OF WASHINGTON COPY"'"''"'.._. .. 
STATE OF WASHINGTON, "" 

Respondent, 

v. 

CHARLES V. FARNSWORTH, JR., 

llant 

. B~o. 43 I~tJI . ~ JAN 
. .DEP.liiJf 7~· 

PIERCE 
PROSECUTI G 

ORDER DENYING MOTION FOR 
RECONSIDERATION AND 

AMENDJNG OPINION 

Respondent State moved the court for reconsideration of its October 28, 2014 published in part 

opinion. A1kr review of the records and files herein, we deny the State's motion. 

Further, this court n:ccived a le~r from Mr. James McParland, !l non-party to this action, indicating 

.a typographical error in the Court's opinion. We icknowlcdgc the typographical error and amend the 

reference to "Donald McFarland" on piges 1 and 22 of the opinion to state "James McFarland." 

Dated this--+-'/ 3/k~..__ ___ day of __ ~~~~;..<\tt,.. .. ,. ..... ,o~..u.A"'=t-----''~ aJ){S' 
F I -cr.-

_&L,;J_ ~--1 
Melnick, 1. ~ 

I concur: 

I concur in amending the typographical error in the opinion, but dissent to the denial of this motion ti 
reconsideration. 

_\A~J,,_ 
·'r~rswick,J. -r;-. 
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IN THE COURT OF APPEALS OF THE ST~TE OF WA~ II 

·DMSIONll ZGI~OCT28 AH 

STATE OF WASHINGTON, 

v. 

CHARLES V. FARNSWORtH, JR, PUBUSHBD IN PART OPINION 

liant. 

Mm.NICK, 1.- Aj~ found CbarR:s·FamSworth.guilty of first degree robbery, and 

oo\D't sentenCed him as a persistent offcodcr to life without the possibility of parole. Farnswo 

appeals, aiguing that the evi~ is insufficient to support his conviction.1 Be~e there 

insufficient evidence of a threat, we agree with Farnsworth that there is insufficient evidence 

support his robbery conv:!ction. We affinn in part, vacate Farnsworth's robbery ConViction. 

retnand for the 1ria1 co\D't to sen~ Famsworth on first degree theft. 

FACTS2 

Charles Famsworth and Donald McFrlrlaD.cl ran out ofheroin.. To get money to buy m. 

they robbed a branch of the Harborstone Credit Uiuon in Tacoma. McFarland, 69 years of $8C: 

the time, cntcre4 the branch Wearing a wig and sunglasses. He approached a teller at the co 
. . . 

and handed her a note stating. "No die [sic] packs, no tracking devices, put the money in the bag " 

Clerk's Papers (C~ at 34. Although the teller became Confused because ~Farland did 

8ctually have a bag. the teller handed hiin 'about $300 in cash from a drawer. McFarland s 

1 We addtcss Fai:nsworth.'s remaining arsuments in the unpublished portion of this opini 
including his pro se ~teiJlCI!.t of idditional grounds (SA~). See RAP 10.1 0. · 

. . . 
z Facts relevant to the unpublished portion of this opinion are discussed in conjunction with 
~·pr~ there.. ·, ~ .. 
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"thank you" and left. 9 hport of Proceedinp ~) at 485. McFarland entered a '~luck driven b 

59-year-old Fmisworth, and together they left the scene. A few blocks away, they were pull 

over and arrested. 

:rhc State charged both Farnsworth and McFarland with first degree robbery. Farnsworth' 

case went to trial. McFarland pleaded guilty to first degree theft and agreed to testify · 

Famsworth's tria1.3 

According to McFarland, he and Famswcirth bad no money and had been ~ctcd from 

trailer they used as a "dope house." 13 RP at 1195. They were miserable from the effects of hero· 

withdrawal. 

On the day of the i.Dstant crime, McFarland and Farnsworth spent six hours in the area n 

the credit union plaiuiing to steal from it The initial plans c;alled for McFarland to be the dri 

'and Famsworth to enter the credit union wearing a wig Farnsworth bought But McFarland 

~ateci"with Farnsworth's iocessant ·~em-hawing" and .fid~g with the wig. 13 RP at 1232 

Finally, McFarland grabbed· the. wig and resolved to do the job himself. McFarland put the wig 

his bead and Famsworth adjusted it for bim. 

Famsworth then wrote a note and handed it to McFarland. McFarland did not know ex:actl 

wb8t the note said, but lie believed it contained i.Dstructions to the teller. McFarland explained 

·· .''whenever you're robbing a bank,'' tellers do exactly what they are told. -14 RP at 1254. 

3 McFarland's guilty plea included charges for both robbery and fii'st degree theft. The parti 
Stipulated in the plea that the State would move to vacate the robbery conviction after McF 
complied with his obligatiODB to COOperate W!-th the Staic. This information waS not pioVidcd 
the jury a¢ McFarland testified he only pl~ to theft. In deciding the present case, we re 
sqlely on the facts presented at Famsworth'~trial. i . . . · · 
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The trial co~ iDstrw::tcd the jmy on bot}) :first degree robbezy and the.\esscr ~uded crim 

of :first degree theft. At the concl'ilsi~ of the trial, the jury found Pamsworth P.!ty of first de 

.. robbery as an aiccomplicc. 

The sentencing court entered findings of fact and conclusions of law determining 
. . 

Farnsworth was a persiStr:nt offender because he had previO!JSlY committed two most serlo 

offenses. Accordingly, the court sentenced ~amsworth to life in prison with no possibility 

parole. The sentencing court also iuiposcd legal financial obli~ons on the basis of a boilerp 

finding that Famswortb. bas an ability or likely future abilitito pay. 

Fams~orth appeals from his judgment and sentence,. 

ANALYSIS 

I. SUPPICIENCY OP THE EviDENCE .. 
Famsworth argues that the evidence is insufficient to support his. conviction as 

~lice to fust degree robbery. We agree. Considering all of the facts presented to the j • 

we conclude there is insufticient evidence af a direct. ·iDberent, explicit. or implicit .threat to upho d 
. . . 

1?- conviction for robbc:ty. 'IbC'Zc is .also insufficient evidmce that Farnsworth agreed to parti · 

in any crime other 1ban a theft, from a finsincial institution. Accordingly, we bold that there 

insuffiC?i= evi~ce to support Famsworth~s robbery conviction. 

When a defendant challenges the sufficiency of the evidence supporting his conviction, 

examine the record to decide whether any rational Dct fipdcr could have found that the S 

proved each clcm.Cnt of the offense beyond a TCasonable doubt Stat~ v. Gr~en, 94 Wn.2d 
. . . 

221, 616 P.2d 628 (1980) (citing Jackson v. V"Jrginia, 443 U.S. 307, 99 S. Ct. 2781, 61 LEd. 
..... 

560 .(1979)). IIi a sufflcicncy of the evidenCe cbal:lcnge, the aet'end.ant admits ~c truth of all 

3 
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State's evidence; therefore, we consider the evidence imd all reasonable inferences from it in 

light. most favorable to the State. State v. Sall'!flS. U9 Wn.2d 192,201, 829 P.2d 1068 (1992) 

Further!~ evidence and circumstantial evidence are equally rcllab1e. State v. Delmarter, 

Wn.2d 634,638, 618 P.2d 99 (1980). 

The term "robbery", is.defined in RCW 9A.56.190:' 

A person commits robbery when be or she unlawfully takes personal property from 
the person of aoother or in his or her presence ag&in.st his or her will by the use or 
threatened use of Immediate force, violence, or fear of i7ifury to that person or his ·. 
or her property or the person or property of anyone. Such force or :fi:ar must be 
used to obtain or retain posSession of the property, or to prevent or overcome 
resistance to 1he 1aking; in either of which cases the degree of force is hmna1erlal. 

(Emphasis added). 

A robbery conviction can be supported by evidence of any tbieat that induces ~owner 

part with his property. State 'V. Handburgh, 119 Wn.2d 284, 293, 830 P.2d 641 (1992). . . . . . 
criminal code defines a threat to incl~de any diiect or indirect communication of intent to . . 

. bodily' injury,~ damage property, or to physically.~J$,te ~ ~ ~o~.per'son. R; 

9A.04.1l<>a8)(a)-(c).· Thus, when arational fact finder could reasonab~y infer from the evidco 

that a defendant's note made an implied 1:brc8.t to a bank teller, the evidence is sufficient to estab · 

.the·disputed element of robbery .. State v. ShcherenkDv, 146 Wn. App: 619, 628-29, 191 P.3d 

(2008) . 

. 4 The te&isleiUr:C alnended RCW 9A.56.190 m 20i1.to insert gcndel-~neutral]anguagc .. ~AWS F 
2.011, ch. 336, § 379. 'Ibc amendment doesuot affect this analysis. 
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Here, when viewing the. evidence in the light most :favorable to the State, McFarland and 

Famsworth intended to steal money from a financial institution.'· The oriSuw plan involv 

.Famsworth putting on a disguise, entering the financial institution, aDd presenting the teller wi 

a demand note. Farnsworth wrote the note, wbich said, ''No die [sic] packs, no tracking devices 

pui the money in the bag." CP at 34. However, when it camc.tim.c to execute the plan, McFarlan 

became frustrated with FIII!lSworth. As a result, McFarland wore the disguise, entered the 

and made the demand. The teller ~ccamc frightened and handed money to McFarland. He th 

exited the bank and entered the vehicle driven by Famsworth. 

The present circumstances differ from Shcherenlt:o.v, 146 Wn. App~ 619, and State v 

Collinsworth, 90 Wn. App. 546, 966 P.2d 90S (1997). In Sht:M7'enlcov, thiS c;ourt found 

evidence sufficient to support conVictions following four bank robberies where . no force 

Violence was usect 146 Wn. App. at 622. In three of the robberies, the robber passed each b 

teller a note that stated in part. "'Ibis is a robbery.'' Shchsrenkov. 146 Wn. App. at 622-23. In th . . 

fourth, the robber's note state~ in its entirety, "Place $4,000 in an envelope.- Do not make m 

sudden movements or actions. I will be watclling you." Shcherenlrav, 146 Wn. App. at 629 . .. . . 
robber also kept his hand in his pocket, causing the tellers to believe he had a gwt. Shchere . . 
146 Wn. .App. at 622-23: This court held that a rational met finder could reasonably infer that 

·of the four notes indirectly communicated a threat to usc force if ~C: teller failed to comply 
. . 

the robber insinuated he had a weapon by keeping his bind in his p~t. Shchere11kov, 146 W 

App. at 628-29. 

s The fact McFarland slid· they Were planniD.g a "bank robbery''· is irrelevant to our resolution 
the case. It is a colloquialism similar to people sayi;lg their boWie was rob~ when they real1 

. mcent it was .burglarized. 
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Likewise, in CoOinsworth, the· court found the evid=ce sufficient to support robbery 

convictions where a robber, in six separate incidents, verb"ally demanded cash from a bank teller, 

without displaying a weapon or articulating an overt threat 90 Wn. App. at 553-54. In three of 

the robberies, the robber used a "direct," "demanding." .91" "serious" voice. Collinsworth, 90 Wn. 

App. at 548-50. In two of them, the robber told the teller he "was. serious" after the· teller failed to 
. . 

immediately comply. CollinsWorth, 90 Wn. App. at 548, 550. And, two of the tellers belicv~ the 

robber was aancd although they did not actually see a weapon. Collbisworth, 90 Wn. App. at 549-

50. In all six incidents, the teller testified either to feeling personally threatened or to fearing·fo 

thci safety of others. CoUbuworth, 90 Wn. App. at 548-51. And in four of the six incidents, 

teller gave the robber money in accordance with a blllk policy of CQmpliance with such demands 

_GolltMWorth, 90 Wn. App. U 548-50. 

Here, there is insufficient evidence for a reasonable 1ricr of fact to find the State prov 

beyond a reasonable doubt that Farnsworth planned to communicate; to the teller an intent to . 

6r ~to use immediate force, violence, or fear of illjury. McFarland simply handed over 

note instructing the teller to "put the money in the bag." ~ at 34. McFarland did not w' w'.D.Uil~.q 

· that he would take fUrther action if the tell~ did not Comply ~th the note • s instructions. Unlik 
·. 

the tcllm in Shchere1'11wv and Collinsworth who, based on the defendant's actioDS, believed 

robbers may have been armed, there is no such testimony hem. And, in fact, them is no evi 

that McParland made tbrcats or used violence. After receiving the money, he said, "Thank you. . 

9RP 485. 

. Contrary to the d:issent' s argument, the facts of this. case do not show even a slight thre 

either implicit or explicit TbC dissenthnplies a thlCat based on the victim's reactions and DOt 
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. . 
d~cndant~s actions. Unquestionably and justifiably the victim. was scared; however, there · 

nothing in the record, directly or circUmstantially, to support a reasonable trier of fact 

beyond a ~onable doubt that McFarland made an implied threat to use force, violc:nce, or 

Qf injury to any person. 

~er major distinguishing factor in this CliSC from the preceding two cases is 

. Famsworth acted as an accomplice, not a principal. 

A person. J;nay be liable for the ~ of l!Jlothcr if he or she is an accomplice. 

9A.08.020(1), (2)(c). A person is an accomplice of another person in the commission of a · 

~ ~th knowledge that it will pro~ote or facllitat_e the commission of the crime, he or she aids 

agrees to aid such other person in planning or CODUilitting it RCW 9A.08.020{3). 

"But, the .. accomplice liability statute has been construed to apply solely when 

accomplice acts with knowledge of the specific crime that is eventually. ~cd, ~tb:cr :than wi 

knowledge of a different crime or generalizCd knowf:cdgc, of crimina] activity."· Stlltl v. HoleD , 

180 Wn. App. 583; 590, 321 P.3d 1288, reView denied, 180 Wn.2dl029 (2014); State v. Cro · 

142Wn.2d 568,578-79, 14 P.3d 752(2000); State"· Roberts, 142 Wn.2d471, 512; 14 P.3d 7 

(2000). "ADd the required aid or ~t to .aid the other person. must be ~in planning r 

' committing [the crime].1
" Holcomb, 180 Wn. App. at 590 (quotmg RCW 9A.08.020(3Xa)(n')). 
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To convict a person of robbery as an accomplice, the State must prove at trii1, among other 

~cmcnts, that the accomplice .knew that the prinCipal iD.telUled the use or threatened use o 

immediate force, violence, or fe81' ofinjuzy in taking or retaiiling property. 6 RCW 9A.56.190. 

There is no evidence that Farnsworth ever agreed to aid, abet, or encourage the commissi 

of a crime that involved the use or threatened use of force, violence, or fear of injury. The diss 

~ evidence showing that McFarland and Farnsworth planned to steal from the bank. Dissent · 

5-6. But the evicleocc does not show that the plan involved force or the threatened usc of fOr:ce 

We cannot say that when the plan merely calls for the principal to hand a "de~ n~" to a tell . . 
of a .financial instituti.on that a robbery occurs. . 

Fll11lSWOrth 1\lrther argues that by implying . a threat in this situation any theft from 

finan.cial institution would be a. ·Tobbery. We agree that a robbery conviction under these 

6 Contrary to the dissent's characterization of our position, we agree 'that the State need not prov 
the defendant had specific. knowledge of every elcmmt However, a8 an accomplice, tl:le 
must prove beyond a rca."'OIsble doubt that Famsworth aided or agreed to aid McFarland · 
committing a specific crime, namely, a robbery and not a tbdt. In addition, 

We adhcretothctule of[State v. Davl.r,101 Wn.2d 654,682 P.2d 883 (1984)) and 
[State v. Rice, 102 WD.2d 120,683 P.2d 199 (1984)]: an accomplice need not have 
knowledge of each element of the principal's crime in order to be convicted under 
RCW 9A.08.020. Oeacral knowledse of "the crime' is sufficient. Nevertheless, 
knowledge by the ICC9Jllplice tllat the principal intends to (i(IIl1.Init 'a crime' docs 

. not impose strict liability for any and all offenses that follow. Such an intc;pretation 
is contrary to the statute's plain language, its legislative history, and supporting case 
law. 

Roberts, 142 Wn.~ at 513. 
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· would blur the line bctwccn theft and robbery.7 We hold there is iusuffi.cicnt evidence to suppo 

Fazitsworth's robbery conviction.. 

Next, we coosi.der the appropriate remedy. We may rc;mand far sentencing ·on a lcs . . . . 

included offense where (1) the trial court instructed the jury on the lesser included offense and ( 
. . 

the. jury necessarily considered the clements of the offense in finding the defendant guilty of 

greater o:fJ'ensc. State v. Green, 94 Wn.2d 216, 23~35, 616 P.2d 628 (1989). Here; the trial co 

instructed the jury on the lesser included offense of "first degree theft. The jury was iDstructcd 

."one of the clements of.first degree robbery is whctbcr the defendant intended to COJllDlit theft . . 

the property. Accordingly, in finding F~orth ~ty of first ·degree robbery, the j 

ncccSsarily considcted the elements of first degree theft. Therefore,. we remand for sentencing o 

the lesser included offense of first degree theft. 

. A majorlo/ of the panel having~ that ~y the foregoing portion of this opinion 

be printed in the WasbingtoD.Appcllatc ~ aod tbat the remainder shall be .filed for public 

in accordance with RCW 2.06.040, it is so orckzcd. 

ADDIDONALFACfS 
. . 

McFarlaod explained his reasons for 'testifying. First, he did not like Farnsworth "bcc:a 

he ·was a freeloader" who never contributed. to-expenses. 13 RP at 1193. Second,. a rob 

conviction would have been ~c.Farland's thiid strike, resulting in ~ life sentence. By testiit'YUllk. 
. . 

McFarlmid hoped to convince the State! to drop some of 'the charges against him. IfMcFarl 

testiinony complied with an agrccmcDt he inadc with the State, he would receive an 8- to 1 o-

7 ~ the legislature wants to dcfin.c all th~ from financial institutions as robberies, it may 
~rdingly. It has not done so. 
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sentence. Third, McFarland was ,angry at Farnsworth for writing a statement for ~:police; 

because McFarland only learned of Farnsworth's statement through discovery, he believed 

Famsworth was setting him. up to take the fall alone. Fourth, Famsworth acted rudely· towards 

McFarland while they were both at Westem State Hospi:tal awaiting 1rial. 

To cross..examiDc McFarllllld, Farnsworth sought to. admit McFarland's statement on p 

of guilty. The trial court excluded the statement u¢cr ER 403, ruling that it~ co~ 

misleading. and irrelevant. Farnsworth also attempted to offer evidence of Mcfarland's pri 
I 

convictions for theft md possession of stolen property, The trial court rejected this evidence un 

ER609. 

The State called one of its police detectives, who is also a forc:nsic handwriting ~ 

testify about :Whether F~orth wrote the note given to tb.e teller. .The trial court v'""'~""4 

Farnsworth to provide a handwriting sample. The detective tcstifj.ed 1hat Famsworth refused 

provide a bandWriting sample or talk to. the detective, except to complain that he had not IeCCivcd 

documents he had reqUested. : · · · · · · · · · · -· · . 

Thi'oughout the trial, Famsworth sat in a wooden chair while the attomeys sat in 1eatb 

chairs with wheels; Famsworth objected, and courtroom security personnel explained that 

preferred to have defcndan't8 Bi;t in wooden chairs. to prevent them. from "get[ting] the .jump an 

bccom[ing] a security issue for all of us.:• RP (Oct. 12, 2011) at 9. The trial court . . 
Farnsworth's objection~ explained that the chiir was not eonspicuous and did not signify 

in the V'iay that handcuffs or shackles do. The trial court offered to give Farnsworth's counsel 

wooden c:.bair; but counsel declined. 

10 
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I. CtJ'MtJLA TIVE ERROR 

In his supplemental bric( Famswo~ argues 1hat the cumulative effect of n1Dilerous erro 

deprived him of the right to a fair 1rial. We disagree. 

The cumula1ive CIIOr doctrine~ reversal of a defendant's conviction wbcrc 

combined effect' of several errors depriwcl the ~ of a .fair trial, even though no 

standing alone would warrant reversal. State v. Greiff, 141 Wn.2d 910, 929, io P.3d 390 (200 

(citing State v. Cot, 101 Wn.2d 772, 789, 684 P 2d 668 (1984}}. When applying the cumulativ 
' I 

error doctrine, we ~ Cll'ors committed by the trial court as well as instan.ces of misco 

by other participants, such as prosecutors or witnesses. See Greiff, 141 Wn.2d at 929 (collec · 

cases); State 11. Venegas, lSS Wn. App. 507, 520,228 P.3d 813 {2010). 

A. Claimed Trial Errors 

Farnsworth argues that he was dcpriwd of a fair trial by the cumulative effect of s· 

claimed c:rrors: (1) theirlal courtl'Cfuscd to admit McFarland's plea agreement into evidence; 

the ttia1. court refused Farnsworth's request to introduce evidcn~ ofMcFarland's prio~ convicti 

for crimes of dishonesty; (3) the prosecutm•'s opening statement contamcd a prejudicialasserti. 

that was not supported by the testimony elicited at trial; {4) McFarland testified to Famswortli s 

rude conduct toward him when th~ enoountercd c:ach other at W~ State Hospital before 

trial; (5) the trial court violated Famswortb:'s rlg1rt to remain silent 't>y admitting testimony 

sta~ents he made to a detectiye while ~.to give a bandwriting·samp1e; and (6) the 

court violated Farnsworth's presumption ofinnocc::Dce by requiring him'to sit in· a hard w . . 
. chair in the courtroom. We hold thJt only one error OCCUITed, when the trial court refused to 

I . 

evidence ofMcF.arl.and's prior conviction for thetl 
.. ·. 

1l 
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For the most part, Famsworth claims that the trial court made erroneous evidentiary rulin 

We review evidentiary rulings for Bll ~.of disctetion. State v. Darden, 145 Wn.2d 612, 61 

unreasonable, based on untenable grounds, or made for untenable reasons. Dardlm, 145 Wn.2d 

619. A trial cotnt ncocssarily abuses its discretion when basing its ruling on an crro~ oflaw. St 

11. Quismundo, 164 Wn.2~ 499, 504, 192 P.3d 342 (2008). 

1. Cross-Examination on McFarland's Plea .J.greem.ent 
~· 

Famsworth tint claims that the trial court en:ed by excluding McFarland's plea agnxm 

Blld thus preventing Farnsworth from meaningfully cross-eXamining McFarland. We disagree. 

· A defendant's coDStitutioDat right to be c:cmfronted with the witnesses agBinst him incf 

the opportunity to impeach the State~s witnesses on cross--examination. Davis 11 • .Alaska, 415 U .. 

308,316-17,94 S. Ct llOS, 39 L. Ed. 2d 347 (1974). Acc:OrdmgJ.y, a defendant is entitled to 

opportuDity "to expose to the juiy the tB.cts from which jurors, as the sole triexs of fact 

credibility, could ajJpropriatc1)i' draw bifercnces re1aimg·ta the tcu&bility of the witness.n D 

415 u.s. at 318. 

Howcv~, the scope of cross:-examination is limi~ by genetal considerations of rei 

Darden, 145Wn.2dat62t (citingER401 and403). Tob()admissible,rnd~mustbcrel 
. . 

it must have any tendency to make the existence of any fact in consequence more probable or 1 

probable. ER ·401, 402. But relevant cvidcncc may be. ciclud~ if its pro~tive value is 

Substa.otiany outweighed by the danger of unfair prejudice, confusion of the issues, or misl . . . . . 
the jw:y. ER 403 .. 

12 
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Farnsworth soUght to admit McParland's statement on plea of guilty, wbich·contradi 

McFarland's testimony of his own understanding of the terms ofbis plea agreement. On · 

examination, McFarland testi1ied that he was facing a robbery charge,.which would b,ave co 

as a third strike resulting in a life sentence without possibility of release. McFarland UI1Cilerst004 

that if he perfonncd the terms of his plea agreement, his sentcnee would instead be only 8- to 10 . . 

years: However, McParland's statement on plea of guijty mcludcd pleas to both robbery and 

Outside. the presence of the juey, the State and McFarland's attomey ·concuned 

. McFarlaod's testimony coirCCtly stated the end result of the. plea. agreement, but not its mechmi 

In light of the explanation of the plea agreement, the trial court excluded McFarland's sta: 

on plea of guilty agreement 1mder BR. 401and 403~ ruling that it was confusing. misleading, 

irrelevant 

Contrary to Pamsworth's cWm., the jury was fully informed that McParland needed 

perform ~ obligations by testifying agaiust Fa:rn.sworth in order to receive an 8- to IO.y . . 
sentence~ Thus, the jury was aware of facts :froiD. which it could illfer that Farnsworth was • 

and not credible. See.Davis,4l5 U.S. at 318. The trial court's ~clusion.ofMcPariand's statcmc:JU 

on plea of guilty did not -prevent Pamsworth from meaningfully ~ss-examining FAm~rwnrtlfl 

th~ore, this claim of evidcntiazy eaor fails. 

13 



Q,. 
43167...()..ll 

2. Evidence of McFarland's Prior Crimes of Dishonesty 

Famswo~ next argues that the trial court erred by excluding evidence that McFarland 

previoUSly been convicted of two crimes of dishonesty: theft and possession of stol~ property 

We agree only as to McFarland's theft conviction. 

Under ER 609, evidence that a wi1ness previously committed a crime of dishonesty can 

admissible for impeachment purposes. Stau v: Jonu, 101 Wn.2d 113, .117, 677 P.3d 131 (1984) 

overruled on othlr grounds by State v. BrOWn, 111 Wn.2d 124,761 P.2d 588 (1988). In g 

evidence of.a prior conviction is admissible if (1) the crime was punishable by more than one y 

in prison and the court determines that its probative value outweighs the 'prejudice to tbe p 

against whom the evidence is offered or (2) the crime involved dishonesty or :false statement. 

~09(a). 

a. "''Mft Conviction 

F8I11SW0rth offered evidence of McFarland's 2005 misdemeanor 

· ·~punishable by not'more than one year~ The trial court intc:lpreted ~ 609(a) to mean that pri 

conviction evidence 'is admissible mlly if the conviction was punishable by more than one 

thus, it rejected the evidence even though theft .was a crime of dishonesty. But the trial co~· 

interpretation was clear mor. Evidc:nce of a prior crime of dishonesty is "automa1icall 

admissible" whether: or not it was punishable by more than one year. Jones, 101 Wn.2d at 117. 

14 
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. . . 
b. Convicti011Jfor P.ossunon ofStolenProp8'1'ty 

Farnsworth also offered evidence that McFarlaud had been convicted in 1987, 1988,an 

1989 of felony possession of stolen propcey. The trial court Iefused this evidence because mo 

than 10 yem bad elapsed since the end ofMcFarland'-s term o~ ~ent for those crinles. 

trial Court did not ea. 

BR 609(a)'s general rule of adt.Diasibility is subject to a time limit. Under ER 609{b, 

evidc:n~ of a prior conviction is 110t ~ble when 10 years have elapsed since the date of 

conviction or the witness's relaase .from confinement, whichever is latcr-"unn.ess the co 

~emlines, in the interests of justice, that the probative value of the convi~on supported b 

specific facts and circumstances substantially outweighs ita prejudicial effect. n 

Farnsworth argues that the 1 0-year time period should have been tOlled from 1990 to 20 

·the period_ when McFarland was confined for a number of offenses including possession of stol 

property end kidoapping. We di~agrec. 

When ·a witness had been convicted of multiple crimes~ the 10-year time limit is j 

separately f~ each offe~. StaJe v. RJ~S~eU, 104 Wn. App. 422, 432, 16 P.3d 664·(2001 . 

Farnsworth's trial_ counsel ~needed tilat more than 10 years bad elapsed between the · c 

McFarland finished serving his time for the possession of stolen pro~ offenses and the time f 

Farnsworth's trial Therefore, McFarland's posSession of Stolen~~ convictions were outsi 

ER. 609(b)'s 1 0-year tiine llinit The trial co~ did not err by refusing ta admit them. · 

F~rtb. further argues that the trial court ctred by. failing to determine ~ e 

probative value ofMcFarland.'s convictions substanti~y outweighed their prejudicial effect. 

ER. 609(b) requires the trial coUrt to make.~ dctcnnination only 'if it admits the eVidence in 

15 
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interests of justice. Because the trial court excluded the evidence as outside the time 

Famsworth's argument fails. . 

3. Prostcutor's Opening Statement 

Next. Farnsworth claims that the prosecutor improperly asserted during opening &rgllDlCE¢ 

that the evidence would show Farnsworth had used a· wig and sunglasses in two prior robberies 

committed. Farnsworth claims the assertion was improper because (1) the trial court ened 

ruling before the trial that sUch evidence would be admissible and (2} the State failed to eli 

evidence supporting it. We disa8ree. · 

First, ~e pretrial niling was not erroneous. UDder ER 404(b), ~denc~ of prior' acts is n 

admiss~le to show that a person acted in conformity with his character. 

Everybodytalbabout, 145 Wn2d456, 466, 39 P.3d 294 (2002}. However, evidence of prior . . 
may be admissible for o1hcr pmposes. ER 404(b); State v. Foxhoven, 161 Wn.2d 168, 175, 1 

be is "a criminal-type person," but it does not deprive the State ·of relevant evidence necessary 

establish an clement of its case .. Foxhown, 161 Wn.2d at 175. . . 

Before admittiilg evidence of a prior. act, the trial court must (1) "find by a prep1ondiermt1e 

of the evidence that the prior act occurred, (2) identify the pmpose fox which the evidence 

offered, (3) det.c:aniDe whether the evidence is relevant to prove an element of the charged ofiens , 

and (4) weigh the probative value of the evidence against its prejudicial effect. State v. Tlian , 

145 Wn.2d 630, 642,41 P.3d 1159 (2002). ~the trial court (1) found by a preponderance 

the evidence that Farnsworth coJJJJDitted two prior robberies while weari.nS a wig and sunglQ , . . . 

(2) determined that the evidence was offered to show Plri1B\\IOrth,s knowledge of McFarlan s 

16 
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intcmio~ when entering the credit union. (3) found that Farnsworth's knowledge was relevant 

the issue of whether he was McFarland's accomplice, and (4) determined that, because F'arns:wortl 

denied knowing that McFarland was going to rob the credit union, the evidence was bighl 

probative of Farnsworth's knowledge, to a degree that outweighed the prejudicial effect 

suggesting that Farnsworth 'Cjs a bad guy.". 4 RP at 160. thus, the trial court allowed the State 

offer evidez!:ce ofFamsworth's two prior robberies. 

In challenging this ruling, Farnsworth argues that the probative value was mjnjmal and th 

prejudicial effect was great. But Famsworth doe's not explain how the trial court's ruling was 

libuse of its discretion. Darden, 145 Wn.2d at 619. Therefore, the ruling was not error. 

SecOnd, the prosecutor did not imp~ly mention the two prior robberies during 

State's opcnq. A prosecutor's opeDiDg statement may. auticipatc what the evidence will sho , 

sa long as the prosecutor has a good fiuth belief that such evidence will be produced at trial. St. 

v. CampbeU, 103 Wn.2d 1, 15-16, 691 P.2d 929 (1984). The defendant bears the burden 

showing that the prosecutor 8cted in bad faith. Campbell, 103 Wn.2d at 16. Because FII1D.!Irwor1h 

never claimed that the prosecutor acted in bad faith, this argument~· 

4. Farnsworth's Rude Conduct · 

Farnsworth next argues ·that the trial court _violated BR. 404(b) by allowing McFarland 
. . . \ 

testify about Farnsworth's rude co~ towards him while ~ey both weze held at Wm,cm 

Hospital awaiting 'trial .. ·During the encounter, Farnsworth ''flipped [McFarland] the · 

removed his own pants and "grabbed his private :parts"; S8;id. "'Suck on these you son of a bitch' ; 

~called McFarland a "stool pigeon." rs RP at 1430. We reject Famsworth's argument. 
. . . . 

17 
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Here, the trial. court did not violate ER 404(b) because. it did not admit tvidence of 

Farnsworth's rude cond~ to show that Famsworth. acted in conformity with his cbaractcr. 

Foxhaven, 161 Wn.2d at 175. Instead, the trial court admitted this evid.cace because it was 

probative of McFarland's motives for testifying against Farnsworth.· Farnsworth claims tb8t the 

·. State "overstated" the probative value of the eVidence for this purpose, but he fails to explain how . 

the trial court's ruling was an abuse of discretion. This argument :fiills. 

5. Farnsworth's Right to Remain Silent ·. 

Farnsworth further claims that his constitutional right to remain silent W8S violated by the . . 

. I . 

admission of statements he made to a detective while refusing to comply' with a court order to 

provide a hand~ting exemplar. We disagree. 

Farnsworth corwedcs that eVidence of a defenclaJit's tcfusa1 to comply with a court 

to obtain information may be admissible,. Schmerber v. California, 384 U.S. 757, 763-64, 86 S 

.. Ct 1826, 16 L. Ed. 2c1 908 (1966). But he .argues that the detective improperly testified 

FarnsWorth's ~cnts that went beyond the mere act of refusal A~rding to Farnsworth, th 

additional statements were prejudicial because they portrayed Farnsworth as "uncooperative 

troublesome.;, Supp. Br. of Appellant at 27. 

But as ·the State asserts, Farnsworth did not oDject below to the detective's ~DY o 

·this ground. Therefore, Farnsworth cannot predicate a·claim of error on this gro1md. ER. 103(a). · 
. . 

Moreover, Famsworth. fails to explain 'how his right to remain silent was violated. This argtmc:~ 

fails. 

18 
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6. Presumption of InnoctJnce 

Lastly, Farnsworth claims that the trial court destroyed the presumption of inn 

because during the trial Farnsworth sat in "a hard wooden chair," while the attomeyS sat in';"-""'''"'-..~ 

black leather chairs with v.rhcels." Supp. Br. of Appellant at 28. We disagree. 

A court violates the presumption of innocence if a criminal defendant lacks 

appearance. dignity, and self-respect of a free lind innocent man." State v. Finch, 137 Wn.2d 79 

844, 975 P .2d. 967 (1999). In the jury's presence, it may be improper to. "single out a ddendant 

a particularly dangerous or guilty person." Finch, 137 Wn.2d at 845. 

does not.idontify a dangerouS or guilty person, this argument.fails. 

B. Tht Cwnulattvi Error Doctrine Dou Not Warra111 Reversal Here 

Cumulative error warrants reversal of a conViction when the def~dant was denied a 

trial. Gretff, 141 Wn.2d at 929. A. defendant was denied a fair trial if, considering 1he· trial's 

scope, the combined effect of the eo:ors materially affected the trial's outcome. See State 

·· Russell, 125 Wri.2d 24, 94,· 882 P .2d 747 (1994). Thus a defendaniis·morc likely to be·prcjudi 

by the effect of cumuiative CIIOrs where the 'case agaiDsi the defendant is weak. United Stares 

Frederick, 78 F.3d 1370, 1381 (9th Cir. 1996). But the cumulative error doctrine does not 

revcrsal when· a trial has few errors with little or no impact on tb.e·outcome. Stale v. Weber, 1 9 
. . 
Wn.2d 252,279, 149 P.3d 646 (2006). 

. . 
A3 explained above, the trial here included only one error: the aclusion of evidence 

McFarland bad beCn convicted Of misdemeanor theft imder ER. 609(a). ·Farnswor¢. does not ar 

that this CII'Ol', standing alone, deprived~ of a f'a.4' trial or materially affected. the trial's out00 e. 

Thus, his Cumulative error argmnent fails. 

19 



43167-0-U 

Moreover, the lone em>r was harmless. On direct examination, McFarland admitted 

he engaged in "hustling" to support his heroin addiction. 13 RP at 1204-05. McFarland clabo 

that he did "[w]hat they call 'boosting,' shoplifting, busting meat, stuff like this. And stole things 

·sold them. D~t things, you know. It was anything that you could do to where we could com 

.upwithenoughmoneyto get a [heroin] fix to get well." 13 RP at 1205. McFarland furth.eztesti:fi 

that he had previously been conVicted of first degree burglary' and first degree robbery. Gi 

McFarland's admitted stealing and conyictions, evidence of his theft conviction would haVe 

r:nerciy cumulative on the issue of McFarland's c:haracter for truth:fWncss. 

ll. COMPARABILITY OF FORBION CQNVJCllON TO A MOST SERIOUS OPPENS:E 
. . 

Famsworth next cha1lenges his sentence as a persistent offender. Because we vacate 

first de8ree robbcey conviction and first degx:ee theft is not a most serious offense under 

p~t offender act, Farnsworth is no longer subject to sentencing as a persistent .om 

RCW 9.94A.030(32); RCW 9A.S6.030(2). Therefore, we do not reach this issue. 

lll. . LEGAL FINANCIAL 0BUGA110NS . 

In his pro se statrmcnt of additiOiial gro'Uilds, Farnsworth re').ies on State v. Bertrand, 1.6 

Wn. App. 393,267 P.3d ~11, reView denied, 175 Wn.2d 1014 (2012), to argue the record :fiills 

support the ~ court's boilerplate ~ of his ability to pay his legal financial ~bligati 

Because he did not obje:ct in the trial oo~ F~rth failed to preserve this argument for reView 1 

1 .In iddition, Farnsworth claims that the 1I:ial co~'s l?oil~late .~8 "vio~ hi:s 
protection rights because he is disabled and UD&ble to pay." SAG at 13. But Famsworth cites 
authority to support his equal protection claim. Therefore we do not consider it. Cowiche C 
Con.rervtmcyv. Bosley,l18Wn.2d 801,828 :f.2d549·(1992). 
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We recently decided that, under RAP 2.S(a), a ddendant is not entitled to Challenge forth 

first time on appeal the imposition of lcpl fiiumcial obligations on the basis 'Of a boilerp 

finding. State v. Blaztna,114 Wn. App. 906,911, 301 P.3d492, review granted, 178 Wn.2d 101 

(2013). We follow our decision in Blazina and decline to Consider Farnsworth's argument 

. We affinn in part, vacate Farnsworth's robbery CQnviction. and remand for the trial co 

tQ scnmncc F&mSWorth on first dcgrcc theft. 

1\L;J. ;r:-----1-
Melnick. J. J 

I concur: 

• 
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WORSWICK, J. (dJssenting in part)- The majority hol~.·that, as a matter of law, a perso 

does not commit a robbery when he obtains money by entering a bamk wearing a disguise 

banding a b~ teller a note demanding the lDlconditional surrender of money to which he bas 

conceivable claim. I respectfully ~. 
·, 

I would bold that sufficient evidence supports Charles Famsworth's robbery convictio~ 
I 

Because I would a:ffum. this conviction, I would ·atso reach Famsworth • s challenge to his-sent~ 

as a persistent offender. But I agree with the majority. as tO all other issues decided in 

unpublished portion of its opiliion. . 

The majority states the correct rules goveming o.ur review of Farnsworth's sufficiency 

the evidence claim. We must decide whether any rational trier of faCt could have foUnd that 

State: proved each element of robbery beyond a reasOnable doubt. State v. Green, 94 Wn.2d 21 , 

221-~, 616 P.2d 628 (1980). By making this claim, Famsworthhas admitted the truth of all 

State's evidence, and we must draw all reasonable inferences in the light most :favorable to 

State. State 11. Salinos, 119 Wn.2d 192,201, 829 P.2d 1068 (1992); Circumstantial evidence 

direct evidence arc equally reliable. State 11. ·Delmarter, 94 Wn.2d 634, -63 8, 618 P .2d 99 (1980 . 

However, the majority misapplies ~ rules~ deciding that there was insufficient pro f 

of (1) a threat communicated by Donald McFarlmd and (2) Fanisworth's complicity, whi 

requires his knowledge that his actions would promote or facilitate McFarland's robbery. In y 

opinion, a rational trier of fact could conclude beyond a reasona~le doubt that the State prov 

bath issues. 
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A.· Threat 

Before examining the evidence of McFarland's threat, it is necessary to address 

majority's concern that the elements of robbery could be i.utctpxetcd too broadly. The majori 

asserts 1hat "a robbery conviction under these facts ~uld blm the line between theft and robbery.' · 

Majority a1 8-9. 

A recitation.oftbe elements of theft and robbery shows 1hat1his concem iS unfoun.ded. . . . 
~endant commits tbcft when he wrongfully takes property from another person with intmt 

deprive the person of the property. ··RCW 9A.56.0lO{l)(a). In contrast, a defendant commi 

robbery when he unlawfully takes prQpcrty from another person against the person's will "by t 

use or threatened use ·of immediate force, violence, or foar ofinjury.11 Former RCW 9A.56.19 

(1975) (emphasis added). 

Thua when any 'threat-·~ matter how sli8ht"-induces a person to part with bis n!'nl'll!rhl' 

a robbery baa occum:a. State v. Handburgh, 119 Wn.2d 284, 293, 830 P .2d ~1 (1992). F 

· RCW 9A.04.110(27)(8.) (2007) defiil.es a threat to include any direct or indirect comm~cation f 

intent to cause ·bodily uyury to t.bc person threatenc<f or to any other person. As 1he maj • 

reco~ a threat may be implied or explicit ~e v. Shihuenkov, 146· Wn. App. 619, ~8-2 , 

. . 191 P.3d 99 (2008). 

· Because McFarland did' not make an explicit tbreat, ~ issue here is whether McFar 

obtained money from the teller by making an. impltedtbieat to 'USC force, violence, or fear of in' 

I agree with the maj'!rity that the evidence is suflicicnt to establish this element of robbeey 

p) it shows a defendant gave a note to a bank 'teller and (2) a rational trier of fact could reasonab 

infer that~ note implied a threat. Shc'Mrenlaw, 146 Wn. _App. at 628-29. 
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I disagree, however, with the. majority's ~elusion that it is umeasonable for any ratio 

trier of fact to infer a threas here. McFarland gave the teller a note ~ting, ''No die packs, 

tracldng devices, put the money in the bag." Clerk's Papers at 34. This is a naked demand t1 

money, unsupported by any claim of right I agree with· Division One of this court that it · 

reasonable for a rational trier of fact to infer that suCh a demand is "fraught with the implicit 

to usc force." State v. Colitnsworth. 90 Wn. App. 546, 553, 966 P.2d 905 (1997) (per curiam 

Indeed, without the implicit threat to usc force, it is difficult to imagine why the teller wo 
., 

comply wit:p. the note's demand for money. 

Nonetheless, Farnswo~ asserts that the teller gave McFarland money simply because 

was the credit union's policy to ·comply with any note's dcman~ot because McFarland made 

threat. But the teller's tcstPn.ony contradicts this assertion. The teller complied because sh 

'"didn't want anybody else to get harmed, and [she] didn't know. what he was capabl~ of doing.' 

9 Report of Proceedings {RP) at 486. Moreover, because the policy allowed a robber to "get o 

··as quick as poSSible so nobody else tan get harmed," the policy itself recognized that a 

. demand for the bank's money conveys a threat of violeocc., 9 RP at 486. 

Further, un~ the circumstances in which McFarland delivered the note, it is all the mo 

J;Wanablc to infer that McFarland communicated a threat & soon as M'cfarland entered 
. . 

· credit union, the teller became suspicious because he waS wearing a wig and dark sunglasses 

"looiing around acting all fidgety." 9 RP at 477. When McFarland approached the ~llcr at . 
counter, he kqrt his. arms crossed and leaned over the counter "[p]ast [her] comfort zone." 9 

at 4~0. Yiewed in the light most favorable to the State, testimony that a man in disguise made 
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teller physically uncomfortable bolsters the reasonable inference that the man communicated an 

implied threat of violence. 9 

this case from Shch4re1'1lctn, 146 Wn. App. 619, and Collinsworth, 90 Wn. App. 546 .. J:bc majori 

considers only the direct evidence, without drawing any inferences from it But we are r 

evidence equally reliable. Salt11Q3, 119 Wn.2d at 201; Delmarter, 94 Wn.2d at 638. 

Lastly, I note that the majority's IDilysis of the evidence in 1his case omits substan1i . . 
analysiS regarding the conclusions that a rational trier of fact could fo~ .. This omission 

because the sufficiency of the evidence inquiry is limited to protecting the constitutional stmaarq. 

of proof beyond a reasonable doubt Green, 94 Wn.2d it 221. Thus we are n'?t to weigh tb 
. . 

evidence to decide wbat we believ~ it proved; instead we must dccide whetb.c:r "'any rational 

of fact could have found the essential elements of the crime beyond a reasonable doubt.'" Gree 

94 Wn.2dat221-22 (quatingJacbonl•. Virginia, 443 U.S. 307,·3.19., "99 S. Ct. ~781, 61-L. ~ 

560 (1979)). ·Because I would hold that a ratioDal trier of fact could find beyond a rcas<mab . . . 

doubt that McFarland communicated an implied threat, I. would affirm Famsworth's rob 

conviction. 

'The majority acknowledges thEit the ~er was "justifiably" sca,rcd.. Majority at 7. 
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B. Complicity 

The majority further decides that the evidence is insufficient to show that Farnsworth was 

an accomplice to McFarland's robbery. As an initial matter, I note that neither party raised or 

briefed this issue. In addition, I disagree with the m.ajority' s analysis. 

A defendalit is liable as an accomplice for another person's crime if the defendant (1) 

"[a]ids or agrees to aid such other person in·planning or committing it" and (2) has "knowled.g 

that it will promote cir facilitate the commission of the crime." . RCW' 9A.08.020(3)(a)(ii) 

Complicity requireS merely general knowledge of the principal's crime, not actual knowledge o 

each speciti.c element Stati v. Robms, 142 Wn.2d 471, 513, 14 P.3d 713 (2000).10 But th 

majority igno~ tbis rule in concluding that the evidc:nce is insufficient to show that Famswo 
. . 

knew McFarland would use or threaten to use force, violence, or fear of injury. 

I disagree with the majority's assertion that .. [tJhe fact McFarland said they were p 

a 'bank robbery' is irrelevant to our resolution of the case." ~ority at S n.S. We are required 

examine the evidence in the record·when we considcrthe sufficiency·ofthe evidence. ·Green, 9 · 

Wn,2d at 221. And McFarland's testimony about the plans he made with Farnsworth is clearl 

relevant to Farnsworth's general knowledge of McFarland's crime . . See Roberts, 142 Wn.2d 

513. 

10 The majority reads Roberts as standing' for an eD.tirely different proposition: tba;t the State m 
show the accomplice's knowledge of each element of~e principal's crime. But Roberts express! 

. ~ccted ~ propositiot); .instead, it_adhcred to the rulea of State v. Davis, 1.01 Vfn.2d 654, 68 
P.2d 883 (1984), and State v. Rice, 102 Wn.2d 120, 683 P .2d 199 (1984). Roberts, 142 Wn.2d 
511-13. . 
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The evidence here is more than sufficient. to prove Farnsworth's complicity. McFarl 

testified that be had been ~gling fQ1' months to pay for heroin and living expCDSCS, whil 

Famsworth consumed heroin wi:tb.Out paying for it According to McFarland, F"atmiWOI:tti 

· e,q,lamed his inability to pay by repeatedly sa:)ring, "Well. ifl bad a gun, I'd do a ~bbery, I'd d 

a ~bbery, I'd do a robbery." 13 RP at 1201. Although McFarland believed Farnsworth 
. ' 

merely boasting, Farnsworth bought a wig and J:'CIIl8tbd, "[A]ll I need is a gun." 13 RP at 1237 

. Eventually McFarland became so ~Pentc 1hat be begm list~ to Farnsworth ~ 

agreed to help him "do the robbery." 13 RP at 1207. Together, Famsworth and McFarland 

two banks before choosing the one to rob. 

Tbc initial plan called for McFarland to drive and for Famsworth to commit the rob 

"[b]camseit~ his deaL He was·the·one always talking about'thc robbery." 13 RP at 1207. B 

on the day of the robbery, McFarland's brotber fotbadc him from driving because he was 

dnmk; Famsworth drove instead. . 
\ 

At one point,"McFarland anci" Farnsworth .plann.ed to -use a bicycle to flee the b 

Farnsworth tested the bicycle by riding ito~ ofMcFarland's sight, and when F8111SWOrth rctmmdd 

the bike was broken. Although McFarland undeiStood that Famsworth would rob the 

Farnsworth repeatedly backed out by ·making excuses for not ."going into the bank. B 

Famswortb. was "ari expert at .'~ing people," McFarland suspected that Famsworth may ha e 

intentionally broken the bicycle and backed out so tbat McFa,r.Iand would become frustrated 

perf'oral. the robbei-J himself. 13 RP at 1230. 
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· Fed up With Famsworth's "hem and hawing." McFarland grabbed the wig, put it on, 

deQded to rob the bank himself: 13 RP at 1233. FIIEDS\Yorth helped by ~justing the wig 

McFarland's head before McFarland entered the bank to rob it. 

Viewed in the light most favorable to the State, this evidence shows that (1} Farmrwm:tll 

aided McFarland in planning and committing the .bank robbery and (2) Fams~orth bad g 

knowledge that his actions would promote or facilitate this crime. See RCW 9A.08.020(3)(a)(ii · . 

Roberts,l42 Wn.2d at 513. Tb.c:t'eforctbc: evidence is suffi.cicntto prove Famsworth's complici . 

Even if the State were required to prove that Farnsworth had specific knowledge of eac 

element of McFarland's robbery, as the ~ority suggests, I would .find the evidence 

sufficient Famsworth wrote the note that McFarland ultimately handed to the teller. As exp · 

above, I would hold that a rational trier offBct could ~ly infer that the note ~~tmi 

an implied threat. I would also hoid that a rational trier of fact could conclude beyond a reasonab 

doubt that Famsworth knew that writing the note woUld promote t?f facilitate the imp~ed 

that McFarland communicated by delivering the note to the teller: · 

I would affirm Famsworth's robbery conviction and reach the sentencing issues. 

·'' 

... .. . . . 
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